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IN THE DISTRICT COURT OF THE S E T H JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I
N AND FOR THE COUNTY O F BANNOCK
MILDRED CASTOWMA, individually and as
spouse and personal representative of the Estate of
Ted Castorena; ALENE STOOR, individually and
as spouse and personal represatative of the Estate
of John D. Stoor; STEPHANIE BRANCH,
individually and as spouse and personal
representative of the Estate of Robert Branch, Jr.;
ROBERT L. HRONEK; MARLENE KLSLING,
individually and as spouse and personal
representative of the Estate of William D. Frasure;
and NORMAN L. DAY,

Case No. GV-2006-2474-PI

AIVSWR OF STEmING F1;UID
SYSTEMS (US'A), LLC [IMPROPERLU
SUED AS STERLING l?LUID SYSTEM
(PEERLESS PUMPS)]

Plaintiffs,
VS.
GENERAL ELECTRIC; AMERIVEW SALES,
INC.; ALASKAN COPPER WORKS;
AMERIVENT SALES, INC.; ANCHOR
PACKING COMPANY; A.W. CHESTERTON
COhPANY; BABITT STEAM SPECIALTY CO.;
BECHTEL a M a : SEQUOIA VENTURES;
BECHTEL CONSTRUCTION COhPANY, INC.;
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BULLOUGH ABATEMENT, WC.; BELL &;
GOSSEm; C E R T m T E E D COWOMTION,
CLEAVER-BRWKS, a division of AQUA
CHEM, WC. ;COOPER CROUSE-HWS;
COOPER INDU
CORK & SEAL
P

t

I

m CORPOEL4TION;

W E L E R COMPANY; GARLOCK
INCORPORATED; G O W D INCORPORATED;
GOWDS P W S T W W G CORP.; G u m LINE, INC.;HENRY VOGT MACHINE, CO.;
HILL BROmERS; H O N E W L L , INC.; Mil>
WUSTRIES; WUSTRLAL HOLDING
COWOMTION; IT"I"m U S W S , INC.;
INCERSOLL-RAND COMPANY; JOHNSTON
P W S ; KIE;LLY-MOORE P A N COMPANY,
INC.; PILKINGTON NORTH AMERICAN, INC.
W a LZBBY-OWENS FORD;
METROPOLOITAN LIFE INSURANCE
COMPAI?Y;NDBCO, INC ah's NORTHERN
INDIANA BRASS CO.; NORDSTROM VALVE
COMPANY; OBIT INDUSTRIES, INC.;
OWENS-ILLINOIS, INC.; P & W CRANES &a
I3ARNISCHFEGOR CORPORATION;
PARAIviOUNT SUPPLY COMPANY; PAUL
ROBERTS MACHINE SUPPLY DIVISION;
PLDVMCED I N D U S T W SUPPLY INC. fMa
POCATELLO SUPPLY, INC.; PROKO
INDUSTRIES, INC.; PROKO INDUSTRIES,
INC.; W I D A.h4ERICAN; RELIANCE
ELECTRIC MOTORS; ROCKWLL
AUTOMATION, INC.; RUPERT IRON WORKS;
SACOMA-SIERRA; S C m I D E R ELECTRIC
SHEPARD NILES, INC.; SIEMENS ENERGY &
AUTOMATION, INC.; STEEL WEST, INC.;
STERLING FLUID SYSTEM (PEERLESS
PUh4PS); UNION CARBIDE CORPORATION;
UNION PACIFIC RAILROAD; VIACOM, INC.;
WARREN PUMPS, INC.; WESTINGHOUSE
ELECTRIC CORPORATION; ZURN
INDUSTRIES, INC.,
Defendants.
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S E T H DEFENSE

7.

Plaintiffs have failed to mitigate their damages, if any, as required by law.
S E V E m H DEWNSE

8.

The damages alleged by plaintiffs were proximately caused, if at all, by

the plaintiffskr the plaintiffs' decedents' own negligence or fault, such negligence or fault being
equal to or seater than any alleged negligence or fault of Sterling, such that plaintiffskr
plaintiffs-decedents'

negligence or fault bars or reduces any recovery to which plaintiffs might

otherwise be entitled. h asserting this defense, Sterling does not admit any fault, responsibility,
i,

JJ

liability, or dmage; to the contrary, Sterling specifically denies any and all allegations of fault,
responsibility, liability, or damage contained in plaintiffs' Complaint.
EIGHTH DEmNSE

9.

No act or omission by Sterling caused any dmage to plaintiffs, but rather,

plaintiffs' alleged damages, if any, were caused by the acts or omissions of t h d parties, persons

or entities over whom Sterling had no control nor right of control, and for whom Sterling has no
legal responsibility. In asserting this defense, Sterling does not admit any fault, responsibility,
liability or damage; to the contrary, Sterling specifically denies any and all allegations of fault,
responsibility, or damage contained in plaintiffs' Complaint.
NINTH DEFENSE

10.

Plaintiffs' damages, if any, were proximately caused, in whole or in part,

by the superseding or intervening acts or omissions of persons or entities other than Sterling.
TENTH DEFENSE
11.

There was no privity of contract between plaintiffs and Sterling and,

therefore, plaintiffs' claims for purported breach of warranty are barred.
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ELEVENTH DEFENSE;
12.

Plaintiffs' claims are barred or reduced by the lemed internediary

doctrine asldlor the sopksticated pwchaserluser d o c ~ n e .
T r n L r n W DErnNSE

13.

Sterling cannot be held liable to plaintiffs for an amout gcater than that

represented by the degree of percentage of fault, if any, a ~ b u t a b l to
e Sterling that proximately
caused plaintiffs' alleged dmages. The fault or responsibility of all parties, joined or nonjoined, including plaintiffs, must be evaluated and any liability appofiioncd among all persons
i

7

and entities in proportion to respective fault or responsibility. Ln asserting this defense, Sterling
does not admit any fault, responsibility, liability or darnage; to the contrary, Sterling specifically
denies any and all allegations of fault, responsibility, or damage contained in plaintiffs'
Complaint.
THIRTEENTH DEFl3NSE

14.

Plaintiffs are barred from recovery due to the application of the doctrines

of estoppel, laches, unclean hands andlor waiver.
FOURTEENTH DEFENSE

15.

Plaintiffs are not the real parties in interest with respect to all or some of

the claims set forth and damages sought in the Complaint.
FIFTEENTH DEFENSE

16.

Plaintiffs' claims are barred pursuant to applicable comrnon law and/or

statutes based on the contributory negligence, contributory fault and/or assmption of the risk by
plaintiffs.
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SIXTEENTH DEFENSE
17.

This Court lacks subject matter juyisdiction over plaintiffs' claims.

PlhtiM1;' sole remedy lies within the worker" smpensation system.

SEVENTEENTH DEmNSE
18.

This Court lacks personal jurisdiction over Sterling.

EIGHTEENTH DEmNSE
19.

Plaintiffs are barred f2om any recovery on their breach of wmmty claim

to the extent that the plai-ntiffs or plaintiffs"ecedents,

plaintiffs' or plaintiffs' decedents'

employers, and the original pwchaser(s) of the asbestos containing products to which the
plaintiffs or plaintiffs' decedents were allegedly exposed failed to noti@ Sterling witlGn a
reasonable time that the goods that Sterling allegedly sold did not comport with Sterling's
alleged wananties regarding those goods.

NINETEENTH DEFENSE
20.

To the extent that plaintiffs may have accepted compensation in partial

settlement of the claims set forth in their Complaint, Sterling is entitled to a set off, subrogation,
contribution and/or indedfication.

TWENTIETH DEFENSE
2 1.

The product(s) allegedly involved in this case, if any, conformed to the

state of the art at the time of sale and were designed, manufactured and tested pursuant to
generally recognized and prevailing standards, and in conformance with any stamtes, regulations,
and requirements that governed the products at the time of the design, manufacture and sale.

ANSWlER OF STERLING FLUID SYSTEMS (USA),
LLC [IMPROPERLY SUED AS STERLING FLUID
SYSTEM (PEERLESS PUMPS)] 6
5-233#

-

TWENTY-FIRST DEFENSE
22.

On infomation and belief, Sterling alleges that plaintiffs or pl~ntiffs'

decedents volmtarily, Imowingly, and weasonably entered into and engaged in the operations
and conduct alleged in the Complaint and volmtarily asld knowingly a s s u e d the alleged risks
incident to said operations, acts and conduct at the time and places alleged in the Complaint.
TmNTY-SECOND DEFENSE

23.

On information and belief, Sterling alleges that plaintiffs or pl~nliffs'

decedents were advised, informed, and warned of any potential hazards andlor dangers, if any
i$

t-i

there were, associated with the normal and foreseeable use, handling, and storage of the
products, substances, and equipment described in the Complaint, and plaintiffs arrdtor plaintiffs'
decedents failed to follow such warnings.
TWENTY-THIRD DEF'ENSE

24.

On information and belief, Sterling alleges that plaintiffs and/or plaintiffs'

decedents were guilty of willful misconduct which proximately caused or con.tributed to the
occurrences complained of in the Complaint and the damages alleged to have been suffered
therein, and plaintiffs are therefore precluded from comparing such conduct with the alleged
negligence or fault of Sterling, if any there was.
TWENTY-FOURTH DEF'ENSE
25.

On information and belief, Sterling alleges that at all times mentioned in

the Complaint, plaintiffs andlor plaintiffs' decedents acknowledged, ratified, consented to, and
acquiesced in the alleged acts or omissions, if any, of Sterling, thereby barring plaintiffs from
any relief as prayed for herein.
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T m N W - F I m H DEFENSE
26.

On infomation and belief, Sterling alleges that after they leB the custody

and control of Sterling, the producb which allegedly injured plaintiffs and/or plaintiffsy
decedents, if any, were altered, changed, or otherwise modified by parties, individuals, or entities
other than Sterling, and said modifications, changes, alternations were a proximate cause of the
darnages alleged by plaintiffs, if any there were.
TWNTY-SIXTH DEENSE
i"

27.

Prior to and at the time of the alleged injuries to plaintiffs andlor

plaintiffs' decedents, the products which allegedly caused or contributed to said injuries were
misused and abused, and were not being used in a manner in which they were intended to be
used. Such misuse and abuse caused andlor contributed to the loss, injury or damages, if my,
incurred by plaintiffs and/or plaintiffs7decedent.
TWENTY-SEYENTH DEF'ENSE

28.

On information and belief, Sterling alleges plaintiffs, plaintiffs' decedents

and/or plaintiffs' agents negligently or intentionally failed to preserve and permitted the
spoliation of material evidence including but not limited to the products which plaintif& allege
give rise to the Complaint. Such conduct bars plaintiffs' action and/or gives rise to liability on
the part of plaintiffs for damages payable to Sterling.
TWENTY-EIGHTH DEF'ENSE

29.

Plaintiffs and/or plaintiffs' decedents were not exposed to or injured by

any product manufactured or distributed by Sterling, and even if plaintiffs' and/or plaintiffs'
decedents were injured, which Sterling expressly denies, such exposure was so minimal to be
insufficient to cause the injury, damage or loss complained of by plaintiffs and such exposure, if
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THIRTY-HWST DEFENSE
32.

To the extent h a t the Complaint aeempts to assert Sterfing's "market

share" "ability or "enteqrise'Yiability, the Complaint fails to state facts sufficient to constitute a
cause of action against Sterling as such theory of liability is not applicable to .Eriction products in
that such products ase not ~ n g i b l e .Fwher, plaintiffs have failed to join as defendants in this
action the producers of a substantial mmket shme of the product or products which allegedly
injured plaintiffs andor plaintiffs"decedents.
THERm-SECOND DEmNSE
33.

The state of the medical, scientific, and industrial knowledge and practices

was at all material times such that Sterling neither breached any alleged duty owed to plaintiffs
and/or plaintiffs' decedents, nor knew,or could have b o w , that the product(s) it allegedly
dish.ibuted presented a foreseeable risk of hann to plaintiffs in the normal and expected use of
such product(s). Sterling's products, if any, were manufactured, produced, supplied, sold and
distributed in conformi@with and pursuant to statutes, government regulations and industry
standards based upon the state of knowledge existing at the time of said, manufacture,
production, sale, or distribution.
T m R m - T H I m DEENSE

34.

The Commerce Clause of the United States Constitulion (US. Const. Art.

I, section 8, clause 3) precludes the application of a state statute to commerce that takes place

wholly outside of a state's borders, whether or not the commerce has effects within the state; and
protects against inconsistent verdicts and legislation arising &om the projection of one state
regulatory scheme into the jurisdiction of another state.
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THIRTY-FOURTH DEmNSE

35.

At all times and places in the Complaint, plaintiffs were not in privity of

contract with Sterling and said lack of privity bars p1aintiffs"ecovery herein upon any theory of
warranty.
THIRTY-HmH DEFENSE

36.

Sterling alleges that if plaintiffs' claims were already litigated and

resolved in any prior action, plaintiffs' claims herein are barred based on the primary right and
res judicata doctrines which prohibit splitting a single cause of action into successive suits, and
'-d

.<

8

prohibit seeking new recovery for injuries for which the plaintiffs andlor plaintiffs' decedent

*#

I i

I

were previously compensated by alleged joint tortfeasors.
THIRTY-SIXTH DEFENSE

37.

Sterling asserts that the all of the events related to the exposure and

injuries alleged by the plaintiffs took place on federal enclave premises, and as such, the Federal
District Court has jurisdiction over the matter pursuant to U.S. CONST.art. I, $ 8, cl. 17.
THIRTY-SEYENTH DEFENSE

38.

*

Plaintiffs' claims of &aud against the defendant Sterling shouId be

dismissed because the plaintiffs have failed to plead their allegations of fraud with the
particularity required by Idaho of Civil Procedure 9@).
THIRTY-EIGHTH DEFENSE

39.

Counsel for plaintiffs' failed to sign the Complaint in violation of Rule I I

of the Idaho Rules of Civil Procedure.
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THIRTY-NINTH DEFENSE
40.

Sterling reserves the right to allege other affirmative defenses as they may

become known during the course of discovery, and hereby specificallyreserves the right to
m e n d its answer to allege said affirmative defenses at such time as they become know.
CAVEAT

In asse&ingthe foregoing defenses, Sterling does not admit any fault,
responsibility, liability or damage, but to the c o n t r q expressly denies the same. Likewise, by
asserting the foregoing defenses, Sterling does not assume a burden of proof or persuasion not
otherwise imposed upon it as a matter of law.
m M F O M , having answered plaintiffs' Complaint, Sterling Fluid Systems
(USA), LLC. respectfully prays for judgment against plaintiffs as follows:
1.

That plaintiffs take nothing by their Complaint;

2.

That the Complaint be dismissed with prejudice;

3.

That Sterling be granted its costs of suit and attorney fees incurred in the

defense of this action; and
4.

For such other relief as the Court may deem just and proper.

ANSWER OF STERLING FLUID SYSTEMS (USA),
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DEMAND FOR JURY TRIAL

Sterling demands a trial by jury on all issues, claims, and defenses so triable.

DATED this

day of September, 2006.

MOFFATT,THOMAS,
BARRETT,
ROCK &
FIELDS,CHARTERED

Attorneys for Defendants,
Sterling Fluid Systems (USA), LLC
[Improperly Sued as Sterling Fluid
System (Peerless Pumps)]
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I HEREBY CERTTIFY that on this
day of September, 2006,i caused a true
and correct copy of the foregoing m S W E R OF STEWING FLUID SYSTEMS WSA), LLC
[IMPIROPE~IYSUED AS STEBLING FLUID SYSTEM (PEERLESS PUMP)] to be
served by the method indicated below, and addressed to the following:

4 3 . Mail, Postage Prepaid
( ) Hand Delivered
( ) O v e ~ g hMail
t
( ) Facsimile

Jmes C. Arnold

P.O. Box 1645
Idaho Falls, I
D 83403-1645
Facsimile: (208) 522-8547

I

Aaorneys for Plaintiffs
In
i

*

J

#A

5

4 . s . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

G. Patterson Keahy
G. PATTERSON
KEAHEY,
P.C.
One Independence Plaza, Suite 612
Birmingham, AL 35209
Facsimile: (205) 871-0801
Attorneys for Plaintiffs
Thomas J. Lyons
MERRXLL
& MERRXLL
CHARTERED
P.O. Box 991
Pocatello, T[> 83204-0991
Facsimile: (208) 232-2499
Jackson Schmidt
PEPPLEJOHNSON
CANTU& SCHMIDT,
PLLC
1900 Seattle Tower Building
1218 Third Avenue
Seattle, Washington 98 101
Facsimile: (206) 625-1627

&.S.
Mail, Postage Prepaid
( ) Hand Delivered
( ) Ovemight Mail
( ) Facsimile

U.S. Mail, Postage Prepaid
'44
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Attorneys for Defendant Owens-Illinois Inc.
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.S. Mail, Postage Prepaid

David El. Mapire
M A G U I&~KWSS
P.O. Box 4758
Pocatello, 1D 83205-4758
Facsimile: (208) 232-5 18I

( ) Hand Delivered
( ) Ovemi&t Mail
( ) Facsimile

Attorneys for Defendants A. W. Chesterton
Company and Shepard Niles, Inc,
W. Mareus W. Nye
RACZE~E
OLSONNYEB ~ G&EBAILEY
C~RTEWD
P.O. Box 1391
Pocatello, DD 83204-1391
Facsimile: (208) 232-6 109

4 . s . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Attorneys for Defendant Advanced Industrid
Supply Inc. ( W a Pocatello Supply, Inc.)
M. Jim Sorensen
BLASER
SOMNSEN
& IFANSEN G ~ R T E R E D
P.O. Box 1047
Blackfoot, ID 83221
Facsimile: (208) 785-7080

'd U.S. Mail, Postage Prepaid

(
(
(
(

) Hand Delivered
) Overnight Mail
) Facsimile

Attorneys for Defendant Steel West
Christopher P. Graham
BRASSEY
WETHERELL
CRAWFORD
& GARRETT
P.O. Box 1009
Boise, I
D 83702
Facsimile: (208) 344-7077

Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Attorneys for Defendant Garloclc Incorporated
and Anchor Packing Company
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A. Bruce Larson
Horizon Plaza, Suite 225
1070 Hiline Road
Pocatello, ID 83201
Facsimile: (208) 478-7602

&.S.
Mail, Postage Prepaid
( ) Hand Delivered
( ) Ovedght Mail
( ) Facsimile

Attorneys for Defendants
ITT Industries, Inc.,
P 8t H Cranes (P&H Mining Equipment, Inc.)
and Cleaver-Brooks
L, Charles Johnson III
P.O. Box 1725
Pocatello, ID 83204
Facsimile: (208) 232-9161
P'

7(

Lo

&.S.
Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Attorneys for Defendant Crown Cork & Seal
Company
Gary L. Cooper
& LARSEN
COOPER
P.O. Box 4229
Pocatello, IL) 832059-4229
Facsimile: (208) 235-1 182
Steven V. Rizzo
STEVENV. REZO, PC
1620 SW Taylor Street, Suite 350
Portland, Oregon 97205
Facsimile: 503-229-0630

4'U.S.

Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

&.J.s.
Mail, Postage Prepaid
( ) Hand Delivered
(. ) Overnight Mail
( ) Facsimile

Attorneys for Defendant Zurn Industries Inc.
and Paramount Supply Company
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C. Timothy Hopkins
Steven K. Brown
H O P ~RODEN
S
C R O C~ N~ S~E N& HOOPES
P.O. Box 51219
Idaho Falls, ID 83405-1219
Facsimile: (208) 523-4474

&.s.
Mail, Postage Prepaid
( ) Hand Delivered
( ) Overrright Mail
( ) Fwsimile

Kay h & e w s
BROW MCGARROLL,
L.L.P.
111 Congess Avenue, Suite 1400
Austin, Texas 78701-4043
Facsimile: (5 12) 479- 1101

&.S.
Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Attorneys for Defendants Kelly Moore Paint
Company
I

&

4

14

+,
C

Alan C. Goodman
GOODWNLAWOFFICECHARTERED
P.O. Box D
Rupert, H) 83350
Facsimile: (208) 436-4837
Aaomeys for Defendant Rupert Iron Works
Wade L. Woodard
Christopher C. Burke
GREENER
BANDUCCI
SHOEMAKER
P.A.
The Carnegie Building
8 15 West Washington Street
Boise, Idaho 83702
Facsimile: 208-3 19-2601
Mary Price Birk
Ronald L. Hellbusch
BAKER& HOSTETLER
LLP
303 East 17th Avenue, Suite 1100
Denver, Colorado 80203-1264
Facsimile: (303) 861-7805

([u.s.

Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

*/

U.S. Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

(&S.

Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Attorneys for Defendants Certainteed
Corporation, Union Carbide Corporation, CBS
E'Ma ViaCom, Inc. E'Ma Westinghouse Electric
Corporation, Ingersoll-Rand Company and
Pilkington North America, Inc.
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Don Carey
Robert D. Willims
QUANESMITH,LLP
2325 West Broadway, Suite B
Idaho Falls, Idaho 83402-2948
Facsimile: 208-529-0005

4 . S . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Attorneys for Defendmts Reliance Electric
Motors and Rochell Automation, Inc.

i

C

Howard D. Burnett
~ W L E TROXELL
Y
EWIS & IEIAWLEY LLP
333 South Main Street
P.O. Box 100
Pocatello, Idaho 83204
Facsimile: 208-233-1304

4 U . S . Mail, Postage Prepaid
( ) Hand Delivered
( ) Ovenri&t Mail
( ) Facsimile

Altorneys for Defendant Eaton Electrical lac.
( M a Cutler-H-er
Inc.
Kent Hansen
Cheri K. Gochberg
UNIONPACIFIC
~ILROAD
COMPANY
280 South 400 West #250
Salt Lake City, Utah 84101
Facsimile: 801-212-3978

&.s.

E. Scott Savage
Casey K. McGarrey
B E W N & SAVAGE
170 South Main Street, Suite 500
Salt Lake City, Utah 84101
Facsimile: 801-53 1-9926

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

.S. Mail, Postage Prepaid

Attorneys for Defendant Union Pacific Railroad
Company
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Donald J. Farley
Hall, Farley, Oberrecht & Blanton, P.A.
702 West Idaho, Susite 700
Post Office Box 1271
Boise, Idaho 83701
Facsimile: 208-395-85 85

&.s.

Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Attorneys for NIBCO, Inc., aMa Northern
Indiana Brass
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MURRAY JIM SORENSEN

kd3

BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O. BOX1047
Blackfoot, ldaho 83221

L

(208) 785-4700

ax No. 785-7080
ISB ##I
794

Attorneys for Defendant Steel West
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

t
'i

**
cx
C

*\

Y

MILDRED CASTORENA, Individually and
as Spouse and Personal Representative
of the Estate of TED CASTORENA, et a/.
Plaintiffs,
VS

)
)

) Case No. CV-2006-2472-PI
)
) DEFENDANT STEEL WEST" ANSWER
) AND DEMAND FOR JURY TRIAL
)
)

GENERAL ELECTRIC, et a/.
Defendants,

1

COMES NOW Defendant Steel West by and through its counsel of record,
Murray Jim Sorensen of Blaser, Sorensen & Oleson, Chrtd., in answer to Plainti%s'
Complaint on file herein, answers, alleges, and states as follows:

I. JURISDICTION AND VENUE
1.

In answering paragraph 1 of Plaintiffs' Complaint, STEEL WEST

admits only that it is an ldaho corporation existing under the laws of the Slate of Idaho.
STEEL WEST adamantly denies the allegation that it is or was a product manufacturer or
seller of asbestos containing materials. STEEL WEST is without knowledge or information

.23-f'y

sufficient to form a belief as to the truth of the allegations contained therein relatingto other
Defendants, and therefore, denies the same.

STEEL WEST denies all remaining

allegations contained in said paragraph to the extent they are directed toward STEEL
WEST.

2.

In answering paragraphs 2 through 55 of Plaintiffs' Complaint, STEEL

WEST is without knowledge or information sufficient to form a belief as to the truth of the
allegations contained therein relating to other Defendants, and therefore, denies the same.
STEEL WEST denies all remaining allegations contained in said paragraph to the extent
:f

8

$1

3'

they are directed toward STEEL WEST.
3.

In answering paragraph 56 of Plaintiffs' Complaint, STEEL WEST that

it is authorized to do business in the State of Idaho and that its' registered agent is Michael

G. Hoenhner, 5690 Industry Way, Pocatello, ldaho 83202.
4.

In answering paragraphs 57 through 63 of Plaintiffs' Complaint, STEEL

WEST is without knowledge or information sufficient to form a belief as to the truth of the
allegations contained therein relating to other Defendants, and therefore, denies the same.
STEEL WEST denies all remaining allegations contained in said paragraph to the extent
they are directed toward STEEL WEST.
5.

In answering paragraph 64 of Plaintiffs' Complaint, STEEL WEST

adamantly denies that it is, or was ever engaged in mining, processing and/or
manufacturing, sale andlor distribution of asbestos and asbestos-containing products
andlor machinery requiring or calling for the use of asbestos andlor asbestos-containing
products. STEEL WEST is a manufacturer and supplier of steel only and no products, or
delivery of any product, has ever been exposed to andlor contained any asbestos. STEEL
MJSldr1060669tCastorena et. allBannock Co. CV-2006-2472-PI
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WEST is without knowledge or information sufficient to form a belief as to the trum of "che
allegations contained therein relatingto other Defendants, and therefore, denies the same.
STEEL WEST denies all remaining allegations contained in said paragraph to the exlent
they are directed toward STEEL WEST.

6.

In answering paragraph 65 of Plaintiffs' Complaint, STEEL WEST

denies that any Plaintiff was every ernployed by it and that any Plaintiff:was exposed to
asbestos product sold andlor delivered by STEEL WEST. STEEL WEST is without
"

r".

1
V"

.

knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein relating to other Defendants, and therefore, denies the same. STEEL
WEST denies all remaining allegations contained in said paragraph to the extent they are
directed toward STEEL WEST.

7.

In answering paragraphs66 through 70 of Plaintiffs' Complaint, STEEL

WEST is without knowledge or information sufficient to form a belief as to the truth of the
allegations contained therein relating to other Defendants, and therefore, denies the same.
STEEL WEST denies all allegations contained in said paragraph to the extent they are
directed toward STEEL WEST.

II. COUNT ONE (NEGLIGENCE)
8.

In answering paragraph 71 of Plaintiffs' Complaint, STEEL WEST

incorporates by reference its responses to the preceding paragraphs of Plaintiffs'
Complaint.
9.

In answering paragraphs 72 and 73 of Plaintiffs' Complaint, STEEL

WEST denies each and every allegation therein. STEEL WEST has not nor has it ever
manufactured, installed, removed, disturbed, sold or distributed any asbestos containillg
MJS/dr/060669/Castorenaet. allBannock Co. CV-2006-2472-PI
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products and therefore should not be held responsible for any of Plainties' exposure to
asbestos. STEEL WEST is without knowledge or information sufficient to form a belief as
to the truth of the allegations contained therein relating to other Defendants, and therefore,
denies the same. STEEL WEST denies all remaining allegations contained in said
paragraphs to the extent they are directed toward STEEL WEST.
10.

In answering paragraphs 74 through 78 of Plaintiffs' Complaint, STEEL

WEST denies the allegations herein. STEEL WEST is without knowledge or informa"iion
k4i

q
7
.t

I

sufficient to form a belief as to the truth of the allegations contained therein relating to other
Defendants, and therefore, denies the same.

STEEL WEST denies all remaining

allegations contained in said paragraphs to the extent they are directed toward STEEL
WEST.

Ill. COUNT W O
I

In answering paragraph 79 of Plaintiffs' Complaint, STEEL WEST

incorporates by reference its responses to the preceding paragraphs of Plaintiffs'
Complaint.
12.

In answering paragraphs 80 through 88 of Plaintiffs' Complaint, STEEL

WEST re-asserts that it did not nor has it ever manufactured, transported, sold, shipped
and/or delivered any asbestos containing products and therefore denies the allegations set
forth. STEEL WEST is without knowledge or information sufficient to form a belief as Lo
the truth of the allegations contained therein relating to other Defendants, and therefore,
denies the same. STEEL WEST denies all remaining allegations contained in said
paragraphs to the extent they are directed toward STEEL WEST.

MJSldr10606691Castorena et. allBannock Co. CV-2006-2472-PI
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IV. COUNT THREE
13.

In answering paragraph 89 of Plaintiffs' Complaint, STEEL WEST

incorporates by reference its responses to the preceding paragraphs of Plainti*'
Complaint.

14.

In answering paragraphs 90 through 93 of Plaintiffs' Complaint, STEEL

WEST re-asserts that it did not nor has it ever manufactured, transported, sold, shipped
andlor delivered any asbestos containing products and therefore denies the allegations set
*

forth. STEEL WEST is without knowledge or information sufficient to form a belief as to

9

the truth of the allegations contained therein relating to other Defendants, and therefore,

-

e m
s

denies the same. STEEL WEST denies all remaining allegations contained in said
paragraphs to the extent they are directed toward STEEL WEST.
V. COUNT FOUR

15.

In answering paragraph 94 of Plaintiffs' Complaint, STEEL WEST

incorporates by reference its responses to the preceding paragraphs of PlaintiRs'
Complaint.
16.

In answering paragraphs 95 through 104 of Plaintifis' Complaint,

STEEL WEST re-asserts that it did not nor has it ever manufactured, transported, sold,
shipped andlor delivered any asbestos containing products; and as such committed no
offensive or wrongful acts, did not engage in any conspiracies, nor made fake
representations of any kind. STEEL WEST is without knowledge or information sufficient
to form a belief as to the truth of the allegations contained therein relating to other
Defendants, and therefore, denies the same.

STEEL WEST denies all remaining

allegations in said paragraphs to the extent they are directed toward STEEL WEST.
MJSldrl060669lCastorena et. allBannock Co. CV-2006-2472-PI
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VI. COUNT FIVE
17'.

In answering paragraph 105 of PiaintiffsTomplaint, STEEL WEST

incorporates by reference its responses to the preceding paragraphs of Plaintifis'
Complaint.
18.

In answering paragraphs 106 through 111 of PlaintiFfs' Complaint,

STEEL WEST asserts that these paragraphs are not directed toward it. STEEL WEST is
without knowledge or information sufficient to form a belief as to the truth of the allegations
*
,'i*-

i

J

contained therein relating to other Defendants, and therefore, denies the same. STEEL
WEST denies all remaining allegations contained in said paragraphs to the extent they are
directed toward STEEL WEST.
VII. COUNT SIX

19.

In answering paragraph 112 of Plaintiffs' Complaint, STEEL WEST

incorporates by reference its responses to the preceding paragraphs of Plaintiffs'
Complaint.
20.

In answering paragraphs 113 and 114 of Plaintiffs' Complaint, STEEL

WEST asserts that these paragraphs are not directed toward it. STEEL WEST is without
knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein relating to other Defendants, and therefore, denies the same. STEEL
WEST denies all remaining allegations contained in said paragraphs to the extent they are
directed toward STEEL WEST.
(NOTE: The Complaint does not contain a "COUNT SEVEN")
VIII. COUNT EIGHT(sic)

MJSldrl060669lCastorena et. allBannock Co. CV-2006-2472-PI
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21.

In answering paragraph 115 of Plaintiffs' Complaint, STEEL WEST

incorporates by reference its responses in the preceding paragraphs.
22.

In answering paragraphs 116 and 122 of Plaintifis' Complaint, STEEL

WEST asserts that these paragraphs are not directed toward it. STEEL WEST is without
knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein relating to other Defendants, and therefore, denies the same. STEEL
WEST denies all remaining allegations contained in said paragraphs to the extent they are
i,
i%-I?-.

directed toward STEEL WEST.

"1;
/'

Vlll.(sic) IX. COUNT NINE(sic)
23.

In answering paragraph 123 of Plaintiffs' Complaint, STEEL WEST

incorporates by reference its responses to the preceding paragraphs of Plainti"il:sl
Complaint.
24.

In answering paragraphs 124 and 114 of Plaintiffs' Complaint, STEEL

WEST asserts that these paragraphs are not directed toward it and asserts that STEEL
WEST never employed the Plaintiffs in any capacity nor did any of its facilities contain or
hold any asbestos. STEEL WEST is without knowledge or information sufficient to form
a belief as to the truth of the allegations contained therein relating to other Defendants, and
therefore, denies the same. STEEL WEST denies all remaining allegations contained in
said paragraphs to the extent they are directed toward STEEL WEST.
25.

On the basis of the above paragraphs, and for further answer by way

of defense, STEEL WEST alleges as follows:

X. DEFENSES
FIRST DEFENSE
MJSldr/060669/Castorena et. allBannock Co. CV-2006-2472-PI
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26.

Plaintiffs have failed to commence this action within "Ihe time required

by the applicable statutes of limitation andlor statutes of repose, including but not limited
to, ldaho Code 93 5-216,5-217,5-218,5-219,5-224,5-241,6-1333(3), 6-1403(3), 6-1603
(Limitation on non-economic damages), andlor 28-2-725.

SECOND DEFENSE

27.

Whatever damages Plaintiffs may have suffered, if any, were solely

and proximately caused by, or contributed to by, the negligence of PlaintifFs, which either
1

,-

bars or reduces Plaintiffs' recovery herein if any, under the laws of comparative negligence
and comparative fault, pursuant to ldaho Code 3 6-801, et seq and § 6-1485.

THIRD DEFENSE
28.

Whatever damages Plaintiffs may have suffered, if any, were the sole

and proximate result of an unavoidable accident. Plaintiffs' recovery in this action, if any,
should be reduced in accordance with the doctrine of avoidable consequences.

FOURTH DEFENSE
29.

Whatever damages Plaintiffs may have suffered, if any, were solety

and proximately caused by negligence or other conduct of one or more of the other
Defendants above-named, or by the negligence or other conduct of some person,
corporation, association, governmental unit, or legal entity not presently a party to this
lawsuit, and for whose negligence or fault is not liable or responsible. The fault or
negligence of any tortfeasors, whether or not parties herein must be compared under ldaho
law.

FIFTH DEFENSE

MJSldr/060669/Castorena et. allBannock Co. CV-2006-2472-PI
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30.

Whatever damages Plaintiffs may have suvered, if any, soleiy and

proximately caused by Plaintiffs when they assumed and voluntarily exposed themselves
to specific and appreciated risks pursuant to the doctrines of volenti non fit iniuria and
assumption of risk, for which Plaintiffs are barred from recovery of damages, or, in the
alternative, for which Plaintiffs' recovery be reduced.

SIXTH DEFENSE
31.

Plaintiffs' Complaint fails to state a claim against STEEL WEST upon

which relief may be granted.

SEVENTHDEFENSE
32.

Whatever damages Plaintiffs may have suffered, if any, were

proximately caused in whole or in part by the abnormal use andlor unintended use and/or
misuse of a product, for which STEEL WEST is not accountable. That such improper
maintenance and use and abuse were intervening andlor proximate causes of Plaintiffs'
alleged injury, damage and disease. Therefore, Plaintiffs' complaint is barred based upon
modification, alteration, or change in some manner of the products identified in the
Complaint.

EIGHTH DEFENSE

33.

Plaintiffs' claims against STEEL WEST are barred by the Doctrines

of laches andlor waiver andlor estoppel, or by release, in that, among other things,
Plaintiffs failed to notify STEEL WEST of any problem with asbestos or asbestos products
within a reasonable time after they purportedly discovered or should have discovered any
defect or nonconformity, if any existed.

NINTH DEFENSE
MJSldr/060669/Castorena et. ailBannock Co. CV-2006-2472-PI
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34.

Whatever damages Plaintiffs may have suffered, if any, were directly

and proximately caused by the actions of fellow servants of Plaintiffs.

TENTWDEFENSE

35.

Whatever damages Plaintiffs may have suffered, if any were due

solely or in part to the failure of Plaintiffs' employers to take adequate precautions and
provide Plaintiffs with a safe work environment.

ELEVENTHDEFENSE

36.

STEEL WEST expressly denies that PlaintiRs inhaled injurious

quantities of asbestos fibers from products manufactured, sold andlor delivered by STEEL
WEST. Any products for which STEEL WEST might be held legally accountable and
which Plaintiffs allegedly used or were exposed to, if any, were not in the same condition
as when sold andlor delivered, having been materially altered after the sale and prior to the
use or exposure as alleged.

TWELFTH DEFENSE

37.

Any asbestos-containing products, machinery or equipmentfor which

STEEL WEST might be held legally accountable and which are alleged to have caused
Plaintiffs' injury, were manufactured in compliance with and supplied pursuant to
government contracts and reasonably precise government andlor military specifications
promulgated and approved by the United States Government. Accordingly, STEEL WEST
may be immune from liability for any injury or death suffered by Plaintiffs as a
consequence.

THIRTEENTH DEFENSE

MJSldr/060669/Castorena et, allBannock Co. CV-2006-2472-PI
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38.

Any products which STEEL WEST is alleged to have manufactured,

furnished, distributed, supplied andlor sold, if used in the fashion alleged, all of which is
specifically denied, were so manufactured, furnished, distributed, supplied andlor sold in
conformity with the then state fo medical art and the prevailing standards of the industry.
The state of the medical, scientific and industrial knowledge, art and practice was at all
material times such that STEEL WEST neither breached any duty owed to the Plaintifis,
nor knew or could have known, that any such products presented a foreseeable risk of
harm to the Plaintiffs in connection with asbestos exposure from the normal and expected
i.lh

&

5-

use of such products. If Plaintiffs incurred any injury or damage, which STEEL WEST
denies, the risk of such latent injury or damage was not foreseeable.
FOURTEENTH DEFENSE

39.

Plaintiffs' claims against STEEL WEST are barred, as the alleged

harm, if any, was caused after any product's useful safe life had expired
FIFTEENTH DEFENSE
40.

STEEL WEST'S liability, if any which is specifically denied, is not joint

and several under ldaho law.
SIXTEENTH DEFENSE

41.

This Court lacks personaljurisdiction over STEEL WEST. Thee is no

allegation that STEEL WEST committed a tortuous act in the State of ldaho or that
Plaintiffs were exposed to alleged asbestos in the State of Idaho.
SEVENTEENTHDEFENSE

42.

Plaintiffs' claims are barred, in whole or in part, as a result of Plaintiffs'

failure to mitigate their alleged damages, if any. As a result of Plaintiffs' failure to exercise
MJSldr/060669/Castorena et. allBannock Co. CV-2006-2472-PI
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due diligence to mitigate their loss, injury or damages, the amount of damage to which
Plaintiffs are entitled, if any, should be reduced by the amount of damages which would
have othennrise been mitigated.
EIGHTEENTH DEFENSE

43.

The liability of STEEL WEST, if any, was secondart/, passive and

subordinate to the Primary, active and intervening causation of the negligent acts andlor
omissions of other Defendants, for which STEEL WEST is not liable.
NINETEENTH DEFENSE
44.

That this action should be dismissed or transferred to another court

pursuant to the doctrine of forum non conveniens, or because of improper venue in this
Court.
TWENTIETH DEFENSE

45.

Plaintiffs have failed to join indispensable or necessary parties.
TVVENTY-FIRST DEFENSE

46.

Plaintiffs were employed by knowledgeable and sophisticated

employers. Any duty STEEL WEST may have had to warn Plaintiffs of any potential harm
incident to the normal use of products, which duty is denied, was or should have been
discharged by Plaintiffs' employers interveningduty to give Plaintiffs any requiredwarnings.
The Complaint and each claim contained therein are barred on the grounds that "ce
employer or employers of Plaintiffs knowingly entered into and engaged in the operations,
acts and conduct alleged in the Complaint, and voluntarily and knowingly assumed all of
the risks incident to said operations, acts and conduct at the times and places described
in the Complaint.
MJSldr/060669/Castorena et. allBannock Co. CV-2006-2472-PI
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TVVENTY-SECOND DEFENSE
47.

In so far as Plaintiffs intend to assert a claim for punitive damages,

action s seeking the imposition of punitive damages are limited or barred procedurally and
substantively and the allegations fail to comply with ldaho law, are further essentially
criminal in nature and entitle STEEL WEST to the rights given to a Defendant in criminal
proceedings under the Fifth, Sixth, Eighth and Fourteenth Amendments fo the United
States Constitution, and comparable provisions of the ldaho Constitution. Procedures in
,
/v
rj

a civil action such as the present action, which deny such rights to a Defendant, iinclude,
among other things, permitting proof of the factual predicate for imposition of puni"cve
damages by less than proof beyond a reasonable doubt.

TWENTY-THIRD DEFENSE
48.

The imposition of punitive damages constitutes a denial of due

process and equal protection of the laws in violation of the Fifth and Fourteenth
Amendments of the United States Constitution, and comparable provisions of the ldaho
Constitution. The imposition of punitive damages is impermissibly vague, imprecise and
inconsistent in violation of rights guaranteed under the Fifth and Fourteenth Amendments
fo the United States Constitution, and comparable provisions of the ldaho Constitution.

TWENTY-FOURTH DEFENSE
49.

The relief sought by Plaintiffs in the Complaint is barred by the

economic loss doctrine.

TWENTY-FIFTH DEFENSE
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50.

There was no privity of contract between Plaintiff and STEEL WEST.

Plaintiffs lack privity, thus barring any claim by Plaintiffs against Defendant for breach of
warranty. Plaintiffs' warranty claims are barred, in whole or in part, by effective disclaimers.

WENW-SIXTH DEFENSE
51.

STEEL WEST alleges that, on information and belief, Plaintiffs named

STEEL WEST in this litigation without reasonable product identification and without a
reasonable investigation; accordingly, STEEL WEST requests reasonable expenses,
9

+i

it

including its attorney's fees incurred as a result of the filing and maintenance by Plainti-Ffsl

i

of this bad faith action

TVVENTY-SEVENTH DEFENSE

52.

STEEL WEST alleges that Plaintiffs' injury, damages or loss, if any,

was proximately caused by one or more unforeseeable, independent, intervening or
superseding events, acts andlor omissions by Plaintiffs or others beyond the control, and
unrelated to any conduct of, STEEL WEST. Any actions or omissions of STEEL WEST
were superseded by the negligence and wrongful conduct of others andlor persons andlor
entitled not parties to this action.

WENTY-EIGHTH DEFENSE
53.

Upon informationand belief, Plaintiffs' injuries, if any, were caused by

acts, conduct or circumstances of an unknown or indeterminate character and nature. By
reason of the foregoing, it is impossible to determine facts as to time, place and causal
relationship and, therefore, as a matter of law, Plaintiffs' claims are barred.

WENTY-NINTH DEFENSE
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54.

Plaintiffs' claims and damages, if any, are barred or limited by the

ldaho Tort Reform Act

6-1601, ef seq.
THIRTIETH DEFENSE

55.

Plaintiffs' claims for punitive damages in this action violate the

provisions of ldaho Code $6-1604.
THIRTY-FIRST DEFENSE

56.

Plaintiffs' damages, economic and non-economic, if any , are limited

2:

if

9

t o the amount permitted by Idaho statutes at the time sf the wrongful acts, if any.
THIRTY-SECOND DEFENSE

57'.

STEEL WEST did not act individually or engage in concert of action

with any one or more of the other Defendants for the purpose of accomplishing an unlawful
purpose or to accomplish some purpose, that was unlawful or by unlawful means.
Plaintiffs did not suffer any injury as a result of STEEL WEST'S actions or inactions, and
Plaintiffs cannot recover under a theory of civil conspiracy. Plaintiffs' claims are barred,
in whole or in part, because a claim of civil conspiracy is not, by itself, a recognized claim
for relief in Idaho.
THIRTY-THIRD DEFENSE

58.

Plaintiffs' claims are barred as a matter of public policy inasmuch as

the social utility and public benefit of asbestos-containing products out weigh any alleged
risks of any such products.
THIRTY-FOURTH DEFENSE

59.

This Defendant claims as a set off as to any potential judgment or

award on behalf of Plaintiffs' against this Defendant for any monies paid by other coMJSldr/060669/Castorena et. allBannock Co. CV-2006-2472-PI
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Defendants or non-parties at fault to Plaintiffs or to any monies paid to Plaintiffs on behalf
of this Defendant or any benefits received or owed to Plaintiffs by any state or federal
insurance or worker's compensation fund or program.

THIR7Y-FIFTH DEFENSE
60.

If it is determined Plaintiffs used asbestos-containing products, which

products or components of these products, were sold by, or on behaif of, or at the behest
of the United States of America, then this Defendant is entitled to any sovereign or
id

governmental immunity available to the United States of America.

i"

v;

THIRTY-SIXTHE DEFENSE
61.

If Plaintiffs have received, or is now, or subsequently becomes entitied

to recover, any compensation or benefits from any source in connection with the harm
alleged in the complaint, the amount of damages, if any, which may be recoverable from
this suit shall be diminished by the amount of said recovery, compensation or benefits to
the extent they are collateral sources under Idaho law.

THIRTY-SEVENTHE DEFENSE
62.

The claims against this Defendantare precluded because the products

sold, manufactured or distributed by it that contained asbestos, if any, were manufactured
in accordance with governmental specification that required the inclusion of asbestos.
However, this Defendant maintains that it did not sell, manufacture nor distribute any
product with asbestos.

THIRTY-EIGHTH DEFENSE
63.

The products manufactured by STEEL WEST were not unsafe or

unreasonably dangerous and did not contain andlor rely upon asbestos.
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THIRW-NINTH DEFENSE
64.

The products manufactured by STEEL WEST were not unsafe nor

unreasonably dangerous. Plaintiff was not exposed to, nor did he othewise come into
contact with, any products manufactured by this Defendant.

FORTIETH DEFENSE
65.

STEEL WEST made no warranties of any kind, express or implied, to

Plaintiffs.

FORTY-FIRST DEFENSE
66.

Plaintiffs' claims are barred due to other health conditions and

exposure to other harmful substances andlor harmful habits, such as smoking.

FORTY-SECOND DEFENSE
67.

STEEL WEST incorporates by reference any additional defenses

interposed by any other Defendants herein to the extend such defenses are applicable to
it.

FORTY-THIRD DEFENSE
68.

Plaintiffs did not reasonably rely on any alleged act, failure to disclose

or failure to act by STEEL WEST

FORTY-FOURTHE DEFENSE
69.

In the event Plaintiffs assert a claim for loss of consortium, Plaintiffs

may have failed to meet the requirements of I.C. Ann. § 5-311 to sustain an action for
consortium. STEEL WEST also asserts all of its affirmative Defenses contained herein
against Plaintiffs' claim for loss of consortium.

FORTY-FIFTH DEFENSE
MJSldrl060669lCastorena et. allBannock Co. CV-2006-2472-PI
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70.

STEEL WEST denies all cross-claims which have been asseeed or

which may be asserted against it in this matter and hereby incorporates the defenses in
this answer with regard to any and all cross-claims against it by any Co-Defendant.

FORTY-SIXTHE DEFENSE
71.

No acts or omissions of STEEL WEST caused the damage, injury or

disease which Plaintiff claims to have suffered.

FORTY-SEVENTHE DEFENSE

72.

Any theories or liability based on concert of action, enterprise liability,

market share liability or any similar theory of liability, if applied by the Court herein, would
deny STEEL WEST'S right to equal protection of the law and due process of law as
guaranteed by the Constitution of the United States and Art. I, Sections 2 and 13 of the
Idaho Constitution.

FORTY-EIGHTH DEFENSE
73.

To the extent that Plaintiffs have attempted to allege market share

and/or enterprise and/or alternative liability and/or conspiracy and/or concert of action
liability, Plaintiffs have not alleged causes of action upon which relief may be granted as
against STEEL WEST. To the extent such conspiracy is proven to be true, STEEL WEST
was also the victim of such conspiracy and is thereby relieved in equity from legal
doctrines, such as strict liability, which might otherwise be used to create liability of STEEL
WEST.

FORTY-NINTH DEFENSE
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74.

STEEL WEST reserves a defense of personal jurisdiction and subject

matter jurisdiction where Plaintiffs have not identified the date, time and place of exposure
of any product of STEEL WEST which is alleged to have caused injury.

FIFTIETH DEFENSE

75.

To the extend the Court applies a duty to this Defendant concerning

any product alleged to have caused harm to the Plaintiffs, including dodrines of strict
liability, the benefit of the products outweigh the risks of any danger inherent in the product

,"

so as to bar application of doctrines of strict liability or duty beyond mere negligence.

{*V
B
ii

STEEL WEST was not engaged in any ultra hazardous activity or in the manufacture,
formulation, packing, labeling, distribution, or sale of any product for which liability under
any such legal doctrine would attach.

FIFTY-FIRST DEFENSE

76.

Doctrines of res judicata and collateral estoppel, along with the

Primary Right Doctrine bar this action. To the extent Plaintiffs have shown to have been
exposed to any asbestos while Plaintiff acted as an independent contractor, Defendant had
no duty to the Plaintiffs caused by any condition or danger which was or should have been
obvious to him.

FIFTY-SECOND DEFENSE

77.

Plaintiffs' claims for alleged pain and suffering are precluded by

applicable Idaho Law.

FIFTY-THIRD DEFENSE

78.

Plaintiffs' claims are barred in whole or in part, by the doctrine of

unclean hands.
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FIFTY-FOURTHE DEFENSE

79.

This action is or will be subject to dismissal in whole or in part, as

required by Idaho Rules of Civil Procedure 17(a) and 25(a).
FIFTY-FIFTH DEFENSE

80.

To the extend discovery in this action will support any additional

affirmative defenses under Rule 8 of the I.R.C.P., this Defendant asserts such defenses
and specifically alleges those and any other matters constituting avoidance or aMirmative
e

s

'

$2"x

defenses.

3

FIFTY-SIXTHE DEFENSE

81.

Plaintiffs' Complaint and the averments contained therein are not

simple, concise and direct, as required by I.R.C.P. Rule 8(e)(l).
FIFTY-SEVENTHE DEFENSE

82.

Plaintiffs' Complaint and the averments contained therein fail

sufficiently to allege the times and places at which the events described in the Complaint
allegedly occurred, and such claims therefore are barred and/or subject to dismissal
pursuant to I.R.C.P. Rule 9(9.
FIFTY-EIGHTH DEFENSE

83.

Plaintiffs' Complaint and the averments contained therein fail to allege

the specific acts that constitute Defendant's alleged fraud and misrepresentation with
sufficient particularity, and such claims therefore are barred and /or subject to dismissal
pursuant to I.R.C.P. Rule 9(b).
FIFTY-NINTH DEFENSE
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84.

Plaintiffs Complaint and averments contained therein fail sufficiently

to allege and identify by category the special damages, if any, which Plaintifis claim, and
any claim for such damages therefor is barred andlor subject to dismissal pursuant to
I.R.C.P. Rule 9(g).

SIXTIETH DEFENSE
85.

Plaintiffs' negligently or intentionally failed to preserve, and permitted

the spoliation of, material evidence, including, but not limited to, the products andlor
8,

--

materials referred to in the Complaint. STEEL WEST did not have a reasonable

1

*

opportunity to inspect, in a timely manner that may have revealed the existence of any
alleged condition of, andlor evidence of misuse, abuse or improper use of, any andlor all
of the product(s) alleged in the Complaint to have been manufactured, sold or distributed
by Defendant and used by Plaintiffs andlor their employer(s).

SIXTY-FIRST DEFENSE
86.

Actionsfor personal injury do not survive the death of the injuredparky,

and any such actions therefore expired upon the death of the injured Plaintiffs.

SIXTY-SECOND DEFENSE
87.

In the event it is discovered that Plaintiffs had other heirs who allege

that they may recover from Defendant and who are not named in the Complaint, Defendant
asserts the right to have those persons made involuntary Plaintiffs, the right to raise a
defense of failure to join an indispensable party, and the right to raise a defense of statute
of limitations, as well as any other applicable defenses.

SIXTY-THIRD DEFENSE
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88.

PlaintiHs have failed to join indispensable parties, and the Complaint

should be dismissed based on I.R.C.P. Rule 12(b)(7) and Rule 19.
SIXTY-FOURTH DEFENSE

89.

Any warranties that may have accompanied any product(s) alleged in

the Complaint to have been manufactured, sold or distributed by Defendant have expired.
SIXTY-FIFTH DEFENSE

90.

.f

P

Plaintiffs are barred from maintaining this action against Defendant

because Plaintiffs failed to give notice of any breach of warranty as required by Idaho Code

'7
$j23-2-607(3)(a) and/or as required by other statutes or judicial authority.

SIXTY-SIXTHE DEFENSE

91.

Plaintiffs have not been damaged by the alleged conduct or the

product(s) of STEEL WEST.
SIXTY-SEVENTHE DEFENSE

92.

Some or all of Plaintiffs' claims for alleged damages have not accrued,

and/or are purely speculative, uncertain and contingent, and Plaintiffs therefore are not
entitled to recover any such alleged damages.
SIXTY-EIGHTH DEFENSE

93.

Plaintiffs' injuries and damages, if any, were proximately caused or

contributed to by Plaintiffs' unforeseeable idiosyncratic conditions, unusual susceptibilities,
or hypersensitive reactions for which Defendant is not liable.
SIXTY-NINTH DEFENSE

94.

The Complaint and each claim contained herein are barred on the

grounds that Defendant's product(s) and/or Defendant's alleged failure to warn Plaintiffs
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were not substantial factors in bringing about the alleged injuries and damages of which
Plaintiffs complain.
SEVENTIETH DEFENSE

95.

Plaintiffs' claims against Defendant are barred, in whole or in part,

because Defendant at all times and places described in the Complaint acted reasonably
and in good faith and without malice or oppression towards Plaintiffs.
SEVENTY-FIRST DEFENSE

96.

STEEL WEST asserts it has been required to obtain counsel to

represent it against the claims alleged by Plaintiffs. Plaintiffs1claims against this
Defendant are filed in bad faith, without merit or otherwise in violation of I.C. Ann,

9 22-

123. This Defendant, therefore is entitled to its reasonable attorney fees and costs
incurred herein.
97.

IDAHOCODEANN.§§ 12-117 AND 12-121.
FURTHER ANSWERING Plaintiffs' Complaint, STEEL WEST does

hereby specifically reserve the right to amend its answer by way of adding additional
affirmative defenses, counterclaims, cross-claims, or by instituting third-party actions,
as additional facts are obtained through future investigation and discovery.

PRAYER FOR RELIEF
80.

WHEREFORE, having fully answered Plaintiffs' Complaint, Defendant

STEEL WEST prays for relief as follows:
A.

Plaintiffs' Complaint be dismissed with prejudice, or in the

alternative a judgment be entered in favor of STEEL WEST.
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B.

STEEL WEST be awarded its costs, disbursemenh incurred

and reasonable attorney fees incurred herein, pursuant to ldaho Code $5 12-120, 12-121,

and Rule IIof the ldaho Rules of Civil Procedures.
C.

For such other and further relief as the Court deems just

equitable.
DEMAND FOR JURY TRIAL

-i'
'

STEEL WEST demands a trial by jury of all issues so triable herein pursuant

r"i
i

9

to I.R.C.P. 38(b) and STEEL WEST will not stipulate to a jury of less than twelve ("9)
people.
DATED AND SIGNED this

day of

BLAS~ERFOR~N
& OLESON, Chtd.

efendant Steel West

I/
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this
day of October, 2006, a true and
correct copy of the foregoing document was served by the method indicated below and
addressed to each of the following:

James C. Arnold
Petersen Parkinson & Arnold, PLLC
P.O. Box 1645
ldaho Falls, ID 83402-1656
Attorney for Plaintiff

U
U
U
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& U.S. Mail

G. Pagerson Keahey
G. Patterson Keahey, P.C.
One Independence Plaza, Suite 612
Birmingham, AL 35209
Attorneys for Plaintiff

U
U
U

Fax - 205-871-0801
Overnight Delivery
Hand-Delivery

Christopher C. Burke
Greener Banducci Shoemaker, P.A.
815 W. Washington Street
Boise, ID 83702
Attorney for Viacom Inc. & Westinghouse Electric Corp.

U
U
U

U.S. Mail
Fax Overnight Delivery
Hand-Delivery

Wade L. Woodard
Greener Banducci Shoemaker, P.A.
815 W. Washington Street
Boise, ID 83702
Attorney for Union Carbide Corp & Certainteed Corp.

U
U
U

U.S. Mail
Fax Overnight Delivery
Hand-Delivery

U
U
[-]

U.S. Mail
Fax - 208-436-4774
Overnight Delivery
Hand-Delivery

U

U.S. Mail
Fax - 208-232-2499
Overnight Delivery
Hand-Delivery

Jackson Schmidt
Pepple Johnson Cantu & Schmidt, PLLC
1218 Third Ave., Suite 1900
Seattle, WA 89 101-3051
Attorneys for Owens-Illinois Inc.

U
U
U

U.S. Mail
Fax - 206-625-1627
Overnight Delivery
Hand-Delivery

W. Marcus Nye
Racine Olson
P.O. Box 1391
Pocatello, ID 83204-1 391
Attorneys for Advanced Industrial Supply Inc.

U Fax - 208 232-6101
U Overnight Delivery
U Hand-Delivery

Alan C. Goodman
Goodman Law Office
717 7thStreet
P.O. Box D
Rupert, ID 83350
Attorney for Rupert Iron Works, Inc.
Thomas J. Lyons
Merrill & Merrill
109 N. Arthur, 5thFloor
P.O. Box 991
Pocatello, ID 83204-0991
Attorneys for Owens-Illinois Inc.
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Gary L. Cooper
Cooper & Larsen, Chartered
P.O. Box 4229
Pocatello, ID 832054229
Attorneys for Paramount Supply Co., & Zurn Industries,
Inc.

U . S Mail

U Fax - 208-235-1182
U Overnight Delivery
U Hand-Delivery

Ly/

U.S. Mail

Kay Andrews
Brown McCarroll, L.L.P.
1IICongress Ave., Suite 1400
Austin, TX 78701-4043
Attorneys for Paramount Supply Co, & Zurn Industries,
Inc.

U Hand-Delivery

Steven V. Rizzo, PC
1629 SW Taylor St., Suite 350
Portland, OR 97205
Attorneys for Paramount Supply Co. & Zurn Industries,
Inc.

U FaxU Overnight Delivery
U Hand-Delivery

Kent Hansen andfor Cheri K. Gotchberg
Union Pacific Railroad Co.
280 So. 400 West, # 250
Salt Lake City, UT 84101
Attorneys for Union Pacific Railroad Company

U Fax U Overnight Delivery
U Hand-Delivery

U Fax Overnight Delivery

W/

U.S. Mail

W/

U.S. Mail

&

U.S. Mail
Fax Overnight Delivery
Hand-Delivery

E. Scott Savage andfor Casey K. McGarrey,
Berman & Savage
170 So. Main Street, Suite 500
Salt Lake City, UT 84101
Attorneys for Union Pacific Railroad Co.

U
U
U

Donald J. Farley andfor Dana Herberholz
Hall, Farley, Oberrecht & Blanton, P.A.
P.O. Box 1271
Boise, ID 83701
Attorneys for NlBCO Inc.

U Fax - 288-395-8585
U Overnight Delivery
U Hand-Delivery

U.S. Mail

C. Timothy Hopkins andfor Steven K. Brown
Hopkins Roden Crockett Hansen & Hoopes
428 Park Avenue
Idaho Falls, ID 83405-1219
Attorneys for Kelly-Moore Paint
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Kay Andrews
Brown McCarroll, LLP
111 Congress Avenue, Suite 1400
Austin, TX 78701-4043
Attorneys for Kelly-Moore Paint Company

U

Brian Harper
AHorney at Law
P.O. Box 2838
Twin Falls, ID 83303
AHorney for Guard-Line, lnc.

d > ' U . S . Mail
Fax t_l Overnight Delivery
U Hand-Delivery

Michael W. Moore andfor Steven R. Kraft
Moore & Baskin, LLP
P-0. Box 6756
Boise, ID 83707
Aftorneys for Hill Brothers Chemical Co.
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Kelly A. Cameron, Bar No. 7226
KCanineron@perkinscoie.com
Randall L. S c h i t z , Bar No. 5600
RSckmitzQperkinscoie.com
PERKINS COIE LLP
25 1 East Front Street, Suite 400
Boise, ID 83702-73 10
Telephone: 208.343.3434
Facsimile: 208.343.3232

Attorneys for Defindant Crane Go.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
r j

3

i:

MILDRED CASTORENA, Individually
and as Spouse and Personal Representative
of the Estate of Ted Castorena; ALENE
STOOR, Individually and as Spouse and
Personal Representative of the Estate of
John D. Stoor; STEPHANIE BRANCH,
Individually and as Personal
Representative of the Estate of Robert
Branch, Jr.; ROBERT L. HRONEK;
MARLENE KISLING, Individually and as
Personal Representative of the Estate of
William D. Frasure; NORMAN L. DAY,

Case No. CV-2006-2474-PI

CRANE CO.'s ANSWER TO COMPLAINT

Plaintiffs,

GENERAL ELECTRIC, AMERIVENT,
SALES, INC., ALASKAN COPPER
WORKS, AMERIVENT SALES, INC.,
ANCHOR PACKING COMPANY, A.W.
CHESTERTON COMPANY, BABITT
STEAM SPECIALTY, CO, BECHTEL
alkla SEQUOIA VENTURES, BECHTEL
CONSTRUCTION COMPANY, INC.,
BULLOUGH ABATEMENT, INC., BELL
& GOSSETT, CERTAINTEED
CORPORATION, CLEAVER-BROOKS
a Division of Aaua Chem., Inc.. COOPER
CROUSE-HINDS, C O O P ~ R '
INDUSTRIES, CRANE CO., CROWN
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CORK & SEAL COMPANY, N G . ,
CUTLER HAMMER, INC., EBONY
CONSTRUCTION GO., INC., EMERSON
ELECTRIC CO., FAIRBANKS MORSE
PUMP CORPORATION, FMC
COWORATION (Harrier), FOSTER
WHEELER COMPANY, GARLOCK
INCORPORATED, GOULD
INCOWORATED, GOULDS PUMPS
TRADING COW.. GUAW-LINE, INC.,
HENRY VOCT MACHINE, CO., HILL
BROTHERS, HONEYWELL, INC., IMO
INDUSTRIES, TNDUSTRIAL HOLDING
CORPORATION, ITT INDUSTRIES,
INC., INGERSOLL-RAND COMPANY,
JOHNSTON PUMPS. KECLLY-MOORE
PAINT COMPANY, INC., PILKINGTON
NORTH AMERICAN, INC., flkla LIBBYOWENS F O m , METROPOLITAN LIFE
INSURANCE COMPANY, NIBCO, INC.,
&Ma Northern Indiana Brass, Go.,
NORDSTROM VALVE COMPANY,
OBIT INDUSTRIES, INC., OWENSILLINOIS, INC., P & H CRANES, aJWa
HARNISCHFEGOR CORPORATION,
PARAMOUNT SUPPLY COMPANY,
PAUL ROBERTS MACHINE SUPPLY
DIVISION, ADVANCED INDUSTRIAL
SUPPLY, INC., fikla POCATELLO
SUPPLY, INC., PROKO INDUSTRIES,
INC., RAPID AMERICAN, RELIANCE
ELECTRIC MOTORS, ROCKWELL
AUTOMATION, INC., RUPERT IRON
WORKS, SACOMA-SIERRA,
SCHNEIDER ELECTRIC, SHEPARD
NILES, INC., SIEMENS ENERGY &
AUTOMATION, INC., STEEL WEST,
INC., STERLING FLUID SYSTEM
(Peerless Pumps), UNION CARBIDE
CORPORATION, UNION PACIFIC
RAILROAD, VIACOM INC., WARREN
PUMPS, INC., WESTINGHOUSE
ELECTRIC CORPORATION, ZURN
INDUSTRIES, INC., and Does I through
IV,
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Defendants.

COMES NOW Defendant Crane Co., by and through its attorneys of record, Perkins
Coie, LLP, and answers Plaintiffs' Complaint as follows:

FIRST DEFENSE
1.

Plaintiffs' Complaint fails to state a claim against Crane Co. upon which relief

can be granted.

SECOND DEFENSE

2.

Crane Co. denies each and every allegation of the Complaint not specifically

admitted herein.
3.

With respect to the allegations contained in Paragraph 1 of Plaintiffs'

Complaint, Crane Co. admits that it is a Delaware corporation authorized to do business in
Idaho. Crane Co. is without knowledge or information sufficient to form a belief as to the
truth of the remaining allegations contained therein and, therefore, denies the same.

4.

Paragraphs 2-15 and 17-63 of Plaintiffs' Complaint do not state any

allegations against Crane Co. and, therefore, no response is required. To the extent a
response is deemed necessary and appropriate, Crane Co. is without knowledge or
information sufficient to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
5.

With respect to the allegations contained in Paragraph 16 of Plaintiffs'

Complaint, Crane Co. admits only that it is authorized to do business in the state of Idaho.
Crane Co. denies the remaining allegations contained therein.
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6.

With respect to the allegations contained in Paragraph 64 of Plaintiffs'

Complaint, Crane Go. admits only that, at various times in its history, it has manufactured
industrial equipment that was sold in some instances, with products manufactured by others
that contained asbestos, and it has sold products manufactured by others that contained
asbestos. Crane Co. denies that it ever mined, processed, or manufactured asbcstoscontaining products. Crane Co. denies that Plaintiffs have been exposed to asbestos emitted
from any product mined, produced, manufactured, sold, or distributed by Crane Co., and
Crane Co. denies that Plaintiffs' injuries were caused by any act of Crane Co. Crane Co is
without knowledge or information sufficient to form a belief as to the truth of the remaining
allegations contained therein and, therefore, denies the same.
7.

Paragraph 65 of Plaintiffs' Complaint contains conclusions of law to which no

response is required. To the extent a response is deemed necessary and appropriate, Crane
Co. is without knowledge or information sufficient to form a belief as to the rnkth of the
allegations contained therein and, therefore, denies the same. However, Crane Co.
specifically denies that plaintiffs were exposed to asbestos emitted from any product mined,
produced, manufactured, sold, or distributed by Crane Co., and Crane Co. further denies that
Plaintiffs' alleged injuries were caused by any act of Crane Co.

8.

Paragraph 66 of Plaintiffs' Complaint contains conclusions of law to which no

response is required. To the extent a response is deemed necessary and appropriate, Crane
Co. is without knowledge or information sufficient to form a belief as to the truth of the
allegations contained therein and, therefore, denies the same. However, Crane Co.
specifically denies that plaintiffs were exposed to asbestos emitted from any product mined,
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produced, manufactured, sold, or distributed by Crane Go., and Crane Go. further denies that
Plaintiffs' alleged injuries were caused by any act of Crane Go.

9.

Paragraph 67 of Plaintiffs' Complaint contains conclusions of law to which no

response is required. To the extent a response is deemed necessary and appropriate, Crane
Go. is without knowledge or infomation sufficient to form a belief as to the truth of the
allegations contained therein and, therefore, denies the same.
10.

Paragraph 68 of Plaintiffs' Complaint contains conclusions of law to which no

response is required. To the extent a response is deemed necessary and appropriate, Crane
Co. is without knowledge or information sufficient to form a belief as to the truth of the
allegations contained therein and, therefore, denies the same.
11.

Paragraph 69 of Plaintiffs' Complaint contains conclusions of law to which no

response is required. To the extent a response is deemed necessary and appropriate, Crane
Co. is without knowledge or information sufficient to form a belief as to the truth of the
allegations contained therein and, therefore, denies the same.
12.

Paragraph 70 of Plaintiffs' Complaint contains conclusions of law to which no

response is required. To the extent a response is deemed necessary and appropriate, Crane
Co. is without knowledge or information sufficient to form a belief as to the truth of the
allegations contained therein and, therefore, denies the same.

FOR A FIRST CAUSE OF ACTION
(Negligence)
13.

With respect to the allegations contained in Paragraph 71 of Plaintiffs'

Complaint, Crane Co. incorporates the preceding paragraphs by reference as if set forth fully
herein.
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14.

With respect to the allegations contained in Paragraph 72 of Plaintiffs'

Complaint, Crane Co. is without knowledge or infon~~ation
sufficient to form a belief as to
the truth of the allegations contained therein and, therefore, denies the same. However,
Crane Co. specifically denies that Plaintiffs were exposed to asbestos emitted from any
product mined, produced, manufactured, sold, or distributed by Crane Co., and Crane Go.
fuflher denies that Plaintiffs' alleged injuries were caused by any act of Crane Co.
15.

Crane Co. denies the allegations contained in Paragraph 73 or Plaintiffs'

Complaint. Crane Co. specifically denies that any of its products were inherently or
unreasonably dangerous. Crane Co. is without knowledge or information sufficient to form a
belief as to the truth of the allegations contained therein as they relate to other Defendants.
16.

Crane Go. admits in part and denies in part, the allegations contained in

Paragraphs 74(a)-(i) of Plaintiffs' Complaint. Crane Go. admits only that at some point in irs
history, it sold products that contained asbestos. Crane Co. denies the remaining allegations
contained therein and specifically denies that it was negligent in any manner or that it caused
any injury to Plaintiffs. Crane Co. is without knowledge or information sufficient to form a
belief as to the truth of the allegations contained therein as they relate to other Defendants.
17.

With respect to the allegations contained in Paragraph 75 of Plaintiffs'

Complaint, Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein and, therefore, denies the same.

18.

Crane Co. denies the allegations contained in Paragraph 76 of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.
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19.

Crane Go. denies the allegations contained in Paragraph 77 of Plaintiffs'

Goniplaint. Crane Co. is ~ i t h o u knowledge
t
or infomation sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.
20.

Crane Co. denies the allegations contained in Paragraph 78 of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.

COUNT TWO

21.

With respect to the allegations contained in Paragraph 79 of Plaintiffs'

Complaint, Crane Co. incorporates the preceding paragraphs by reference as if set forth fully
herein.
22.

With respect to the allegations contained in Paragraph 80 of Plaintiffs'

Complaint, Crane Co. admits only that, at various times in its history, it has manufactured
industrial equipment that was sold in some instances, with products manufactured by others
that contained asbestos, and it has sold products manufactured by others that contained
asbestos. Crane Co. denies the remaining allegations contained therein and specifically
denies that any of its products or equipment were defective, non-merchantable, or not
reasonably suited for their intended use. Crane Co. is without knowledge or information
sufficient to form a belief as to the truth of the allegations contained therein as they relate to
other Defendants.
23.

Crane Co. denies the allegations contained in Paragraph 81 of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.
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24.

Crane Co. denies the allegations contained in Paragraph 82 of Plaintiffs'

Complaint. Crane Co. specifically denies that any of its products or equipment were
defective, non-merchantable, or not reasonably suited for their intended use. Crane Go. is
without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein as they relate to other Defendants.
25.

Crane Go. denies the allegations contained in Paragraph 83 of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.
26.

Crane Co. denies the allegations contained in Paragraph 84 of Plaintiffs'

Complaint. Crane Co. specifically denies that any of its products or equipment were
defective, non-merchantable, or not reasonably suited for their intended use. Crane Co. is
without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein as they relate to other Defendants.
27.

Crane Co. denies the allegations contained in Paragraph 85 of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.
28.

Paragraph 86 of Plaintiffs' Complaint does not state any allegations against

Crane Co. and, therefore, no response is required. To the extent a response is deemed
necessary and appropriate, Crane Co. is without knowledge or information sufficient to fbrrn
a belief as to the truth of the allegations contained therein and, therefore, denies the same.
29.

Paragraph 87 of Plaintiffs' Complaint does not state any allegations against

Crane Co. and, therefore, no response is required. To the extent a response is deemed
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necessary and appropriate, Crane Co. is without knowledge or information sufficient to form
a belief as to the truth of the allegations contained therein and, therefore, denies the same.

30.

Crane Co. denies the allegations contained in Paragraph 88 ofPlaintiffst

Complaint. Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.

COUNT THREE

3 1.

With respect to the allegations contained in Paragraph 89 of Plaintiffs'

Complaint, Crane Co. incorporates the preceding paragraphs by reference as if set forth fully
herein.
32.

Crane Co. denies the allegations contained in Paragraph 90 of Plaintiffs'

Complaint. Crane Go. specifically denies that any of its products or equipment were
defective, non-merchantable, or not reasonably suited for their intended use. Crane Co. is
without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein as they relate to other Defendants.

33.

Crane Co. denies the allegations contained in Paragraph 91 of Plaintiffs'

Complaint. Crane Co. specifically denies that any of its products or equipment were
defective, non-merchantable, or not reasonably suited for their intended use. Crane Co. is
without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein as they relate to other Defendants.
34.

Crane Co. denies the allegations contained in Paragraph 92 of Plaintiffs'

Complaint. Crane Co. specifically denies that any of its products or equipment were
defective, non-merchantable, or not reasonably suited for their intended use. Crane Co. is
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without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein as they relate to other Defendants.

35.

Crane Co. denies the allegations contained in Paragraph 93 of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.

COUNT FOUR
36.

With respect to the allegations contained in Paragraph 94 of Plaintiffs'

Complaint, Crane Co. incorporates the preceding paragraphs by reference as if set forth fully
herein.

37.

Crane Co. denies the allegations contained in Paragraph 95 ofPlaintiffst

Complaint. Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.

38.

Crane Co. denies the allegations contained in Paragraph 96 of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to forrn a belief as to
the truth of the allegations contained therein as they relate to other Defendants.
39.

Crane Co. denies the allegations contained in Paragraph 97 of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.

40.

Crane Co. denies the allegations contained in Paragraph 98(a)-(c) of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to forrn a belief as to
the truth of the allegations contained therein as they relate to other Defendants.
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Crane Co. denies the allegations contained in Paagraph 99 of Plaintiffs'

Complaint. Crane Co. is without knowledge or inhmation sufficient to forni a belief as to
the truth of the allegations contained therein as they relate to other Defendants.
42.

Crane Co. denies the allegatio~iscontained in Paragraph 100 of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to firm a belief as to
the truth of the allegations contained therein as they relate to other Defendants.
43.

Crane Go. denies the allegations contained in Paragraph 101 of Plaintiffs'

Complaint. Crane Co. is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained therein as they relate to other Defendants.

44.

Paragraph 102 of Plaintiffs' Complaint does not state any allegations against

Crane Go. and, therefore, no response is required. To the extent a response is deemed
necessary and appropriate, Crane Co. is without knowledge or information sufficient to form
a belief as to the truth of the allegations contained therein and, therefore, denies the same.
45.

Paragraph 103 of Plaintiffs' Complaint does not state any allegations against

Crane Co. and, therefore, no response is required. To the extent a response is deemed
necessary and appropriate, Crane Co. is without knowledge or information sufficient to fonn
a belief as to the truth of the allegations contained therein and, therefore, denies the same.
46.

Paragraph 104 of Plaintiffs' Complaint does not state any allegations against

Crane Co. and, therefore, no response is required. To the extent a response is deemed
necessary and appropriate, Crane Co. is without knowledge or information sufficient to f o m
a belief as to the truth of the allegations contained therein and, therefore, denies the same.
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COUNT FIVE
47.

With respect to the allegations contained in Paragraph 105 of Plaintiffs'

Complaint, Crane Co. incorporates the preceding paragraphs by reference as if set firth fully
herein.

48.

Paragraphs 106- 11 1 of Plaintiffs' Complaint do not state any allegations

against Crane Go, and, therefore, no response is required. To the extent a response is deemed
necessary and appropriate, Crane Co. is without knowledge or information sufficient to form
a belief as to the truth of the allegations contained therein and, therefore, denies the same.

COUNT SIX
49.

With respect to the allegations contained in Paragraph 112 of Plaintiffs'

Complaint, Crane Co. incorporates the preceding paragraphs by reference as if set forth fully
herein.
50.

Paragraphs 113-1 14 of Plaintiffs' Complaint do not state any allegations

against Crane Co. and, therefore, no response is required. To the extent a response is deemed
necessary and appropriate, Crane Co. is without knowledge or information sufficient to form
a belief as to the truth of the allegations contained therein and, therefore, denies the same.

THIRD DEFENSE
5 1.

Plaintiffs were guilty of negligent and careless misconduct at the time of a i d

in connection with the matters and damages alleged, which misconduct proximately caused
and contributed to said events and resultant damages, if any.
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FOURTH DEFENSE
52.

Plaintiffs' alleged causes of action arc barred, or alternatively, the damages to

which Plaintiffs may be entitled must be reduced, under the doctrine of comparative
negligence.

FIFTH DEFENSE
53.

Plaintiffs' alleged causes of action are barred by Plaintiffs' voluntary

assumption of known risks of harm.

SIXTH DEFENSE
54.

Crane Co. did not process, manufacture, sell distribute, or supply any

asbestos-containing product to which Plaintiffs may have been exposed.

SEVENTH DEFENSE
55.

The asbestos-containing products for which Plaintiffs claim caused their

injury were manufactured by entities other than Crane Co. Therefore Crane Go. had no duty
to warn with respect to those products, and Crane Co. is not liable for Plaintiffs' injuries, if
any.

EIGHTH DEFENSE
56.

Plaintiffs' alleged causes of action are barred by the applicable statute of

limitations andlor statute of repose, including but not limited to. those contained in Idaho
Code

$5 5-219, 5-216, 5-217, and 6-1403.
NINTH DEFENSE
57.

Plaintiffs' alleged causes of action are barred by the doctrines of laches,

waiver andor estoppel.
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TENTH DEFENSE
58.

Crane Co. denies the applicability of the doctrine of strict liability to this

litigation generally, and to Crane Co. specifically. As a matter of social policy, this is an
inappropriate case for a product liability claim because the societal benefit of Crane Go.'s
products outweighed and outweighs any risk to the user or any bystander.

ELEVENTHDEFENSE

59,

Crane Co. did not at any time engage in any acts, omissions or other conduct

that would render Crane Co. strictly liable to Plaintiffs for any alleged injuries or damages.

TWELFTH DEFENSE
60.

The products of Crane Co. were not defective in design or manufacture of

such products, which characteristic is a generic aspect of such products that cannot be
eliminated without substantially compromising the usefulness or desirability of such
products, as recognized by the ordinary person with ordinary knowledge in the community.

THIRTEENTH DEFENSE

61.

Crane Co. denies that any of its actions or activities or other alleged improper

acts were the proximate cause of any of Plaintiffs' injuries.

FOURTEENTH DEFENSE
62.

The exposure of Plaintiffs to any product manufactured andor supplied by

Crane Co. was so minimal as to be insufficient to render said product as the proximate cause
of, or a substantial factor in causing, any of Plaintiffs' alleged injuries.

FIFTEENTH DEFENSE
63.

If Plaintiffs suffered any injuries or damages, such injuries or damages were

caused solely by, and were a direct and proximate result of, the negligent acts and/or
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omissions of their employers andor unions in failing to maintain a healthy and safe work site
and enviroment. Said negligence constitutes a superseding and intewening cause of
Plaintiffs' alleged injuries and damages.

SIXTEENTH DEFENSE
64.

The occurrences for which Plaintiffs seek relief were caused by third parties

over whom Crane Go. had no control nor right of control and for whose actions Crane Co. is
not liable.

SEVENTEENTH DEFENSE
65.

Crane Co. did not at any time act negligently toward Plaintiffs and did not

breach any duty of care owed to them, if any.

EIGHTEENTH DEFENSE
66.

At all times material hereto, based upon the state of the scientific and medical

knowledge then existing, Crane Co. neither knew nor should have known that any of its
products presented a foreseeable risk of harm to Plaintiffs.

NINETEENTH DEFENSE
67.

Crane Co. made no warranties, express or implied, that extended to Plaintiffs.

Therefore, Crane Co. did not breach any such warranties.

TWENTIETH DEFENSE
68.

The number of different agents to which Plaintiffs were exposed within and

without the workplace during their lifetime and the lack of definitive evidence as to the
amount of actual exposure to each such agent makes it impossible to determine, to a requisite
degree of legal certainty, the alleged causal connection between their injuries and said agents,
if indeed there is any such connection.
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TWENTY-FIRST DEFENSE
69.

The risk of injuries to Plaintiffs, to the extent there was one, was not

foreseeable to Crane Go.

TWENTY-SECOND DEFENSE
70.

At all relevant times, the knowledge of Plaintiffs and/or their employers .iva;

superior to that of Crane Co. with respect to possible health hazards associated with their
employment. If there was any duty to warn or provide protection, it was the duty of
Plaintiffs' employers, not Crane Co.

TWENTY-THIRD DEFENSE

71.

Plaintiffs' claims are barred because they have failed to join necessary and

indispensable parties to this litigation.

TWENTY-FOURTH DEFENSE
72.

Plaintiffs and/or their employers were sophisticated users of, or teamed

intermediaries, with respect to the use of the products to which Plaintiffs were allegedly
exposed. Therefore, Crane Co. is not liable to Plaintiffs.

TWENTY-FIFTH DEFENSE
73.

Plaintiffs' enlployers possessed sole or superior knowledge, information arnd

experience concerning the nature, characteristics and manner of use of materials used in their
operations. By virtue of such superior knowledge, information and experience, Plaintiffs'
employers had the duty and obligation to test, instruct, train, warn and monitor their
employees regarding the nature, characteristics or manner of use of all materials used their
operations. Plaintiffs' employers had a further duty and obligation to providi: their
employees with a safe workplace. The absence of such action by Plaintiffs' enipioyers did
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not render materials which may have been supplied by Crane Go. to Plai~ztiffs'employers in
any way unsafe or defective.

TWENTY-SIXTH DEFENSE
74.

The failure of Plaintiffs' employers to warn andlor safeguard Plaintiffs from

possible health hazards in the workplace, if in fact there was such a failure, was the
proximate cause andlor an intervening andlor superseding cause of Plaintiffs' alleged injuries.
Alternatively, any recovery to which Plaintiffs may be entitled from Crane Co. must be
reduced by that amount of damages attributable to the acts and/or omissions of Plaintiffs'
employers and/or others.

TWENTY-SEVENTH DEFENSE
75.

Crane Co.'s warning and/or other labels complied in all respects with federal

regulations. To the extent that Plaintiffs asserted that Crane Co. failed to give adequate
warnings about any of its products, federal regulations, including, inter alia, those
promulgated under or by the Occupational Safety and Wealth Administration, preempt suclt.
claims.

TWENTY-EIGHT DEFENSE
76.

To the extent that Plaintiffs asserted a claim against Crane Co. sounding in

strict products liability or in product liability under 402 or Section 402A of the Restatement
(Second) Torts, Crane Co. did not at any time engage in any acts, omissions or other conduct
that would render Crane Co. strictly liable to Plaintiffs for any alleged injuries or damages.

TWENTY-NINTH DEFENSE
77.

To the extent that Plaintiffs asserted a claim against Crane Co, sounding in

strict products liability or in product liability under 402 or Section 402A of the Restatement
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(Second) Torts, following the sale of Crane Co.'s products, such products were abused,
misused, damaged, changed, altered andlor were not used for the purpose for which the
products were intended.
THIRTIETH DEFENSE

78.

The products of Crane Co. of which Plaintiffs complained, with respect to

which Crane Co, admits no liability, are not defective in design or manufacture because at
the time such products allegedly left control of Crane Go., a practical and technically feasible
alternative design or formulation was not available without substantially impairing the
usefulness or intended purpose of such products.
THIRTY-FIRST DEFENSE

79.

Plaintiffs' claims are barred, limited or otherwise subject to the terms and

conditions of sale and delivery of the products at issue, as set forth in the documents relevant
to such sale and delivery.
THIRTY-SECOND DEFENSE

80.

Plaintiffs' claims are barred by lack of privity.
THIRTY-THIRD DEFENSE

8 1.

Plaintiffs' alleged causes of action are barred, or alternatively, the damages to

which Plaintiffs may be entitled must be reduced to the extent that Plaintiffs have failed to
mitigate their damages.
THIRTY-FOURTH DEFENSE

82.

Plaintiffs' alleged causes of action are barred, or alternatively, the damages to

which Plaintiffs may be entitled must be reduced to the extent that Plaintiffs have recovered
monies from other entities or government or quasi-government bodies on account of the
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injuries alleged in Plaintiffs' Complaint. Accordingly, the affimative defenses of res
judicata, collateral estoppel, payment and release and discharge in bankruptcy are applicable
in the event that all or past of Plaintiffs' claims, which are the basis of this lawsuit, have
either been settled or are the subject of a full and final adjudication.

THIRTY-FIFTH DEFENSE
83.

Plaintiffs' claims are barred because Plaintiffs and/or their employers were

reasonably and adequately warned of any alleged risks associated with Crane 630.'~products,
and had actual, constructive or imputed knowledge thereof.

THIRTY-SIXTH DEFENSE
84.

If it is shown at the time of trial that Plaintiffs used any product manufactured,

sold, supplied andlor distributed by Crane Co. and said product was supplied to, by, or on
behalf of the United States Covernment, Crane Co. raises any immunity from suit or liability
conferred upon the United States Covernment and/or Crane Co. which may arise under the
circumstances.

THIRTY-SEVENTH DEFENSE
85.

If it is shown at the time of trial that Plaintiffs were at any time employed by

Crane Go., the Plaintiffs' sole and exclusive remedy is under the Worker's Compensation or
Occupational Disease Act.

THIRTY-EIGHTH DEFENSE
86.

Crane Co. neither knew nor should have known that any of its products were

hazardous or constituted an unreasonable or foreseeable risk of physical hard by virtue of the
prevailing state of medical, scientific or industrial knowledge available to Crane Co. at all
relevant times hereto.
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THIRTY-NINTH DEFENSE

87.

It is unlawful, inequitable and in violation of Crane Co.'s contractual, statutory

and constitutional rights to apply statutes or principles of law other than, or in a manner
different from, those existing during the time period which Crane Co. allegedly sold and/or
supplied the products at issue.

FORTIETH DEFENSE
88.

To the extent that Plaintiffs were not foreseeable users of Crane Co.'s

products, they are owed no duty by Crane Co. and have no standing to bring suit for their
alleged injuries,

FORTY-FIRST DEFENSE.

89.

The damages claimed by Plaintiffs which have not accrued are purely

speculative, uncertain and contingent.

FORTY-SECOND DEFENSE
90.

All defenses which have or will be asserted by other Defendants and/or any

Third-Party Defendants in this action are adopted and incorporated by reference as if fully set
forth at length herein as defenses to Plaintiffs' Complaint. In addition, Crane Co. will rely
upon any and all other future defenses which become available or appear during discovery
proceedings in this action and hereby specifically reserves the right to amend its answer for
the purposes of asserting such affirmative defenses.
WHEREFORE, Crane Co. prays that Plaintiffs take nothing by way of their
Complaint, that the same be dismissed and that Crane Co, be awarded its costs and attorney's
fees incurred in the defense of this lawsuit, and for such other and further relief as the Court
deems just and proper.
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DATED: October 5,2006

PERHNS COIE LLP

By:
Kelly A. Cameron, ISB No. 7226
A tlorneys for Dejendunt Crane Ca.
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that he caused a copy of the foregoing Answer to be
served upon the following counsel of record via facsimile and U.S. Mail, postage prepaid, on
October 5,2006:

VIA U.S. MAIL

VIA U.S. MAIL

James C. Arnold
Peterson, Parkinson & Aronold,
PLLG
390 North Capital Avenue
P.O. Box 1645
Idaho Falls, ID 83403-1645

G. Patterson Keahey
G. Patterson Keahey, P.G.
One Independence Plaza, Suite 6 12
Birmingham, AL 35209
Phone: (205) 87 1-0707
Fax: (205) 87 1-0801
Attorneys for Plaintiff

Phone: (208) 522-5200
Fax: (208) 522-8547
Attorneys for P l a i ~ l f l

Kelly A. Cameron
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VV. Marcus MI'. Nye (ISB No. 1629)
M C I N E , OLSON, NYE, BUDGE
& BAILEY, CHARTERED
P. 0. Box 13911Center Plaza
Pocatello, Idaho 83204-1391
Telephone: (2013) 232-6101
Facsimile: (208) 232-61 09

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

Mildred Castorena, Individually and as
Spouse and Personal Representative of the
Estate of Ted Castorma; Alene Stoor,
Individually and as Spouse and Personal
Representative of the Estate of John D.
Stoor; Stephanie Branch, Individually
and as Personal Representative of the
Estate of Robert Branch, Jr.; Robert L.
Marlene %sling, Individually and as
Personal Representative of the Estate of
William D. Frasure; Norman L. Day,
Plaintiffs,
VS.

)
)
)
)

1
)
)
)

Case No. CV 2006-2474 PI

m S B r E R AND DEMAND
FOR JURY TRIAL

1
)

1
1
1
1
1

GENERAL ELECTRICAL. AMERIVENT,)
1
SALES, INC., A L A S U N COPPER
WORKS, AMERIVENT SALES, INC.,
)
ANCHOR PACKING COMPANY, A.W. )
CHESTERON COMPANY,
)

1
1

Defendants.
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BABBITT STEAM SPEGIALm CO,
1
BEGHTEL aka: SEQLJOEAVENTURES
1
BECWTEL CONSTRUCTION COMPAW,)
INC., BULLOUGH ABATEMENT, ZNC., )
BELL & GOSSETT, CERTAmTEED
)
CORPORATION, CLEAVER-BROOKS a )
Division of Aqua Chem., Inc., COOPER
)
CROUSE-HINDS, COOPER WDUSTRIES,)
CRSiNE CO., C R O W CORK & SEAL
)
COMPANY, INC., CUTLER HAMMER, )
ING., EBONY CONSTRUCTION GO.,
)
INC., EMERSON ELECTRIC GO.,
1
FAIRBANKS MORSE PUMP
1
CORPORATION, FMG CORPORATION )
(Wainer), FOSTER W E E L E R COMPAWJ
GARLOGIS INCORPORATED, COULD )
INCORPORATED, GOULDS PUMPS
TRADING COW., GUARD-LINE, INC., )
HENRY VOGT MACHINE, CO., WILL
)
BROTHERS, HONEJTELL, INC., IMO )
INDUSTRIES, INDUSTRIAL HOLDING )
CORPORATION, ITT INDUSTRIES, INC., )
INGERSOLL-RAND COMPANY,
1
JOKNSTON PUMPS, KELLY-MOORE
)
PAINT COMPANY, INC., PILKINGTON )
NORTH AMERICAN, INC. fikla LIBBU- )
OWENS FORD, METROPOLITAN LIFE )
INSURANCE COMPANY, NIBCO, INC., )
N W A Northern Indiana Brass Co.,
)
NORDSTROM VALVE COMPANY,
)
OBIT INDUSTRIES, INC., OWENS1
ILLINOIS, INC., P&H CRANES, aikla
)
HARNISCHFEGOR CORPORATION,
)
PARAMOUNT SUPPLY COMPANY,
)
PAUL ROBERTS MACHINE SUPPLY
)
DIVISION, ADVANCED INDUSTRIAL )
SUPPLY, INC., fikla POCATELLO
1
SUPPLY, INC., PROKO INDUSTRIES,
)
INC., PROKO INDUSTRIES, INC., RAPID)
AMERICAN, RELIANCE ELECTRIC
)
MOTORS, ROCKWELL AUTOMATION, )
INC., RUPERT IRON WORKS, SACOMASIERRA, SCHNEIDER ELECTRIC,
1
SHEPARD NILES, INC., SIEMENS
1
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ENERGY & AUTOMATION, IWC.,
1
STEEL WEST, f NC.. STERLING
1
FLUID SYSTEM (Peerless Pumps),
1
UNION CAmIDE COWOMTIOM,
m 1 O N PACIFIC MILROAD, VIACOWI )
NC., Rtr?arnEN PUMPS, INC.,
1
WESTINGHOUSE ELECTRIC
1
CORPORATION, ZURN mDUSTRIES, )
INC., and Does I through IV,
1
j

Dekndmts.

1

COMES NOW, Defendant Advanced Industrial Supply, Inc.("'AISn), by and though its
counsel of record, W. Marcus W. Nye of Racine. Olson, Nye, Budge BL Bailey, Chtd., and in Answer
to Plaintiffs' Complaint, answers and alleges as follows:
CI

b

1.

With respect to paragraph 1 of PlaintiEs' Complaint, AIS admits that it is an Idaho

corporation, subject to the jurisdictiot~of this Court. AIS is without sufficient inibmation to verify
the truth or accuracy of information relating to other defendants and, therefore, denies the same. AIS
denies all remaining allegations contained in paragraph 1.
2.

With respect: to paragraph 2 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
3.

With respect to paragraph 3 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
4.

With respect to paragraph 4 of Plaintiffs' Complaint. AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
ANSWER AND DEMAND FOR JURY TRIAL - 3
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5.

With respect to parapaph 5 of Plaintiffs' Comlplaina, AIS is wi&out sufficient

infomation to verify the truth or accusacy of infomation relating to other defendmts and, therefore,
denies the same.
6.

With respect to paragraph 4 of Plaintiffs' Complaint, AIS is wifhout sufficienl:

information to verify the truth or accuracy of information relating to other defendarits and, therefore,
denies the same.

7.

With respect to paragraph 7 of Plaintiffs' Complaint. AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
1%

JL

denies the same.
8.

With respect to paragraph 8 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of informationrelating to other defendants and, therefore,
denies the same.
9.

With respect to paragraph 9 of Plaintiffs' Complaii~t,AIS is without sufficient

information to verify the truth or accuracy of informationrelating to other defendants and, therefore,
denies the same.
10.

With respect to paragraph 10 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
1 1.

With respect to paragraph 1 1 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
12.

With respect to paragraph 12 of Plaintiffs' Complaint, AIS is without sufficient
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infomation to verif>lthe truth or accuracy of infomatian relating to other defendants and, therefore,
denies the same.
13.

With respect to paragaph 1 3 of PlaintiffsTomplaint, AIS is without sufficient

infomation to verify the tmth or accuracy of infomation relating to other defendants and, ",erefore,
denies the same.
14.

With respect to paagrapb 14 of Plairztiffs' Complaint, AIS is without suficient

information to verifji the tmth or accuracy of information relating to other defendants and, therefore,
denies the same.
t,

\D

15.

With respect to paragraph 15 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of infomation relating to other defendants and, therefore,
denies the same.
16.

With respect to paragraph 16 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of infomation relating to other defendants and, therefore,
denies the same.
17.

With respect to paragraph 17 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
18.

With respect to paragraph 18 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
19.

With respect to paragraph 19 of Plaintiffs' Complaint, AIS is without sufficient
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infomation to veriljl the i-nrlh or accuracy ofinformatio~~
relating to other defendants and, therefore,
denies the same.

27.

With respect to paraggraph 27 of PlaintiEsTomptaint, AIS is withol;t sufficient

infomation to verify the truth or accuracy of infomation relating to other defendants and. therefore,
denies the same.
28.

With respect to paragaph 28 of Plaintiffs' Complaint, AIS is without sufficient

information to verif?lthe truth or accuracjr of information relating to other defendants and, therefore,
denies the same.
7~i

\3

29.

With respect to paragaph 29 of PlaintiffsTomplaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and; therefore,
denies the same.
30.

With respect to paragraph 30 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of informationrelating to other defendants and, therefore,
denies the same.

3 1.

With respect to paragraph 3 1 of Plaintiffs' Complaint, AlS is withou"Lsuf5cient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
32.

With respect to paragraph 32 of PlaintiffsTomplaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
33.

With respect to paragraph 33of Plaintiffs' Complaint, AIS is without sufficient
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information to verify the truth or accuracy of infomation relating to other defendants and, therefore,
denies the same.
34.

With respect to paragraph 34 of Plaintiffs' Complaint, AIS is without sufficient

infomatjon to verl.f?ithe truth or accuracy of infomation relating to other defendants and, &erefore,
denies the same.

35.

With respect to paragraph 35 of Plrz;tntiffs7Complaint, AIS is without sufficient

infomation to verify the truth or accuracy of infomation relating to other defendants and, therefore,
denies the same.
36.

With respect to paragraph 36 of PlaintiEs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
37.

With respect to paragraph 37 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
38.

With respect to paragraph 38 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
39.

With respect to paragraph 39 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
40.

With respect to paragraph 40 of Plaintiffs' Complaint, AIS is without sufficient
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infomation to verify the truth or accwaey ofin.ltomatiorz relating to other defendants and, therefore.
denies the same.
41.

with respect to paragaph 41 of Plaintiffs' Complaint, AIS is without sufi~eierrt

infomation to veri& the truth or accuracy of infomation relating to other defendants and, therefox,
denies the same.
42.

With respect to paragraph 42 of PlaintiffsTomptaint, AIS is wihout sufficient

information to veri.fy the truth or accuracy of informationrelating to other defendants and, therefore,
denies the same.
43.

With respect to paragraph 43 of Plaintiffs' Complaint, AIS is wihout sufficient

i,

,-

\i?

information to verify the truth or accuracy of information relating to other defendmts and, therefore,
denies the same.
44.

With respect to paragraph 44 of Plaintiffs' Gomplaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and. therefore,
denies the same.
45.

With respect to paragraph 45 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendanh and, therefore,
denies the same.
46.

With respect to paragraph 46, AIS admits the allegations contained therein.

47.

With respect to paragraph 47 of Plaintiffs' Complaint, AIS is without suficient

information to verify the truth or accuracy of information relating to other defendants and, therefore.
denies the same.
48.

With respect to paragraph 48 of Plaintiffs' Complaint, AIS is without sufficient

ANSWER AND DEMAND FOR J W TRIAL
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infomation to verify the truth or accuracy of infom~arionrelat~ngto other defendmts m d , therefore,
denies the s m e .
49.

With respect "L paragaph 49 of Plaintiffs' Complai~it,AIS is w i ~ o u sufficient
t

information to verify tbe truth or accwacy ofinfomation relating to other d e h d a n t s and, fierefore,
denies the same,

50.

With respect to paragaph 50 of Plaintiffs' Complaint, AIS is without sufficient

information, to verify the truth or accuracy ofinformation relating to other defendants and, therefore,
denies the same.
5 1.
1

With respect to paragraph 51 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of informationrelating to other defendants and, therefore,

ii

denies the same.
52.

With respect to paragraph 52 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants md, therefore,
denies the same.
53.

With respect to paragraph 53 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of infomation relating to other defendants and, therefore,
denies the same.
54.

With respect to paragraph 54 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of informationrelating to other defendants and, therefore,
denies the same.
55.

With respect to paragraph 55 of Plaintifts' Complaint, AIS is without sufficient
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infomation to veriQ the truth or accuracy of infomallon relating to other defendants md, therefore,
denies the same.

56.

With respect to paragraph 56 of Plaintiffs' Complaint, AIS is wi&out sufficient

inhrmation to verifj~the truth or accuracy of inkmation relating to other defendants and. therefore,
denies the same.
57.

With respect to pasagraph 57 of Plaintiffs' Complaint, AlS is wi",hout sufficient

informationto verify the tmth or accuracy of information relating to other defettdank and, therefore,
denies the same.
58.
1

With respect to paragraph 58 of Plaintiffs9Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relatirig to other defeiida~~ts
and, therefore,

i

denies the same.
59.

With respect to paragraph 59 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
60.

With respect to paragraph 60 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of informationrelating to other defendants and, therefore,
denies the same.
61.

With respect to paragraph 61of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to other defendants and, therefore,
denies the same.
62.

With respect to paragraph 62 of PlaintiffsTomplaint, AIS is without sufficient
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itlfomation to verify the tmth or accuracy of in-fonnationrelating to other defendants and, therefore,
denies the same.

63.

With respect to paragaph 63of Plaintiffs' Complaint, AIS is vvi~outsufficient

information to verify the tmth or accuracy of infomation relating to other de-fendantsand,therefore:
denies the same.
64.

With respect to psrragaph 64 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without suf5cient infomation to verify the tmth or
accuracy of infomation relating to defendants other than AIS and, therefore, denies the same.

65.

With respect to paragraph 65 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are airned at AIS. AIS is without sufficient infomation to verify the truth or
t'

accuracy of information relating to defendants other than AIS and, therefore, denies the same.
66.

With respect to paragraph 66 of Plaintiffs' Complaint, AZS denies the allegations to

the extent that they are aimed at AIS. AlS is without sufficient information to verify the trutk ctr
accuracy of information relating to defendants other than AIS and, therefore, denies the sa111e.
67.

With respect to paragraph 67 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to verifjr the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
68.

With respect to paragraph 68 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
69.

With respect to paragraph 69 of Plaintiffs' Complaint, AIS denies the allegations to
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the extent that they are aimed at AIS. A1S is without sufficient infomation to veri@ the truth or
accuracy of infillnation relating to defe~idantsother than AIS and, therefore, denies the saze.
70.

With respect to paragrqh 70 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendaits other than AlS and. therefore, denies the same.
71.

With respect to paragraph 71 of Plaintiffs' Gomplai~~t,
AES restates and realleges ail

answers made to allegations contained in paragaphs 1 though 70.
72.

With respect to paragraph 72 of Plailltiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants o"rher than AIS and, therefore, denies the same.
73.

With respect to paragraph 73 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to veri& the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
74.

With respect to paragraph 74 (a) through (i) of Plaintiffs' Complaint, ,41S denies the

allegations to the extent that they are aimed at AIS. AIS is without sufficient infomation to verify
the truth or accuracy of information relating to defendants other than AIS and, therefore, denies the
same.
75.

With respect to paragraph 75 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
76.

With respect to paragraph 76 of Plaintiffs' Complaint, AIS denies the allegations to
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the extent that they are aimed at AIS. AlS is wit-hout sufficient itzfomtition to verify the tmth or
accuracy of informati011 relating to defendants other than AIS and, therefore, denies the same.

77.

With respect to pasagraph 77 of PtaintiffsTomplaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient infomation to verify the tmth or
accwacy of infomation relating to defendants other than AIS and, therefore, denies the same.

78.

With respect to paragaph 78 of PlaintiffsTomplaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to verifjr the truth or
accuracy of infomation relating to defendants other than AIS and, therefore, denies the saxe.
79.
jv

With respect to paragraph 79 of Plaintif%' Complaint, AIS restates and realleges all

answers made to allegations contained in paragraphs 1 through 78.
80.

With respect to paragraph 80 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
81.

With respect to paragraph 81 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
82.

With respect to paragraph 82 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to veritji the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
83.

With respect to paragraph 83 of Plaintiffs' Complaint, AIS denies the allegations to
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the extent that they are aimed at AIS. AlS is without sufficient ii~fomatioiito verify the truth or
accuracy of infomation relating to defendants other than AIS and, therefore, denies the salne.
84.

With respect to pmagraph 84 of Plaintiffs' Complaint, AIS denies the milegations to

the extent that they arc aimed at AIS. AIS is without sufficient information to ver"iFy fie truth or
accuracy of infomation relating to dekndants other than AIS and, therefore, denies the same.
85.

With respect to paragaph 85 of Plaintiffs' Complaint, AIS denies tile allegations .to

the extent that they are aimed at AIS. AIS is without sufficient information to verify the tmth fir
accuracy of information relating to defendaurts other than AIS and, therefore, denies the same.
i

7

tb

86.

With respect to paragraph 86 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficieilt information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the sitiilic.
67.

With respect to paragraph 87 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without suficient infomation to venfy the truth or
accuracy of information relating to defendmts other than AIS and, therefore, denies the same.
88.

With respect to paragraph 88 of Plaintiffs' Coqlajnt, AIS denies the allegations lo

the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
89.

With respect to paragraph 89 of Plaintiffs' Complaint, AZS restate:, and realleges dl

answers made to allegations contained in paragraphs 1 through 88.
90.

With respect to paragraph 90 of Plaintiffs' Complaint, AIS denies the allegations to
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the extent that they are aarned at AIS. AliS 1s without suffic~elllinfomation to venQ tIic truth or
accwacy of infomation relating to defendants other than AIS and, therehre, denies the same.

9 1.

With respect to pmagraph 91 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient infoni~ationto verify the truth or
accuracy of infomation relating to defendants other than AIS and, therefore, denies "the same.
92.

With respectto paragaph 92 of Plaintiffs' Complaint, AIS denies the aflegations to

the extent that they are aimed at AIS. AIS is without sufficient infomation to verify the truth or
J

accuracy of information relating to defendants other than AIS and, therefore, denies the same.
93.

With respect to paragraph 93 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient infomiation to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
94.

With respect to paragraph 94 of Plaintiffs' Complaint, AIS restates and realleges all

answers made to allegations contained in paragraphs I through 93.

95.

With respect to paragraph 95 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
96.

With respect to paragraph 96 of Plaintiffs' Complaint, AIS denies the allegations to

the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.

97.

With respect to paragraph 97 of Plaintiffs' Complaint, AIS denies the allegatiolis to

the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
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98.

With respect to p a a g a p b 98 (a) though (c) of P1aln"iffs' Complaint, A1S denies the

allegations to the extent that they are aimed at AIS. AIS is withou"~sufficientinfomation to verifj
the truth or accuracy of information relating to defendants other than AIS and, therefore, denies the
same.

99.

With respect to paragraph 99 of PlaintiffsTo~nplaint,AIS denies the atlegations to

the extent that they are aimed at AIS. AIS is without sufficient infomation to verify the truth or
accuracy of infomation relating to defendants other than AIS and, therefore, denies the same.
1

100.

With respect to paragraph 100 of Plaintif&' Complaint. AIS denies the allegations

i i

i

to the extent that they arc aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
101.

With respect to paragraph 101 of Plaintiffs' Complaint, AIS denies the allegations

to the extent that they are aimed at AIS. AIS is without sufficient infomation to veri@ the tmth or
accuracy of information relating to defenda~itsother than AIS and, therefore, denies the same.
102.

With respect to paragraph 102 of Plaintiffs' Complaint, AIS denies the allegations

to the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
103.

With respect to paragraph 103 of Plaintiffs' Complaint, AIS denies the allegations

to the extent that they are aimed at AIS. AIS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than A1S and, therefore, denies the same.
104.

With respect to paragraph 104 of Plaintiffs' Complaint, AIS denies the allegations

to the extent that they are aimed at AIS. AIS is without sufficient information to veri.fji the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
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1 05.

With respect to paragraph 105 of Plaintiffs' Comnplaint, AIS restates and realleges

aNswers made to allegations contained in paragaphs 1 though 104.

106.

With respect to paragraph 104 (a) through fc) of PlaintiffsTonnplt4tnt. AIS denies

the allegations to the extent that they are aimed at AIS. AIS is without sufficient infomation to
verify the truth or accuracy of infomation relating to defendants other than A)iS and, therefire,
denies the same.
107.
\

1
8

With respect to paragraph 107 of Plaintiffs' Complaint, AIS denies the allegations

to the extent that they are aimed at AIS. AJS is without sufficient information to verify the truth or
accuracy of inhnnation relating to defendants other than AIS and, therefore, denies the same.
108.

With respect to paragraph 108 of Plaintiffs' Complaint, AIS denies the allegatio~ls

to the extent that they are aimed at AIS. AZS is without sufficient information to verify the truth or
accuracy of information relating to defendants other than A1S and, therefore, denies the same.
109.

With respect to paragraph 109 of Plaintiffs' Complaint, AIS denies the allegations

to the extent that they are aimed at AIS. AIS is without sufficient information to verify the tmth or
accuracy of infomation relating to defendants other than AIS and, therefore, denies the same.
110.

With respect to paragraph 110 of Plaintiffs' Complaint, AIS denies the allegations

to the extent that they are aimed at AIS. AIS is without sufficient informatioil to verify the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
111.

With respect to paragraph I I 1 of Plaintiffs' Complaint, AIS denies the allegations

to the extent that they are aimed at AIS. AIS is without sufficient information to verifji the truth or
accuracy of information relating to defendants other than AIS and, therefore, denies the same.
112.

With respect to paragraph 112 of Plaintiffs' Complaint, AIS restates and realleges
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aHswers made to allegations contained in paragraphs T though 11 1.
t 13.

With respect to paragraph 1 13 (a) through (I) of Plaintiffs' Complaint. A1S denies

the allegations to the extent that they are aimed at AIS. A1S is without sufficient infomation to
veri@ the truth or accuracy of infomation relating to defendants other than AIS all$, therefore.
denies the same.
1 14.

With respect to paragraph 1 t 4 of Plaintiffs' Complaint, AIS denies the allegations

to the extent that they are aimed at AIS. AIS is without sufficient infomation to verify the truth or
\

c

accuracy of information relating to defendants other than AIS and, therehre, denies the same.
115.

With respect to paragraph 1 15 of Plaintiffs' Complaint, AIS restates and realleges

all answers made to allegations contained in paragraphs 1 through 114.
116.

With respect to paragraph 116 of Plaintiffs' Complaint, AIS is wi"ilnout sufficient

information to verify the truth or accuracy of information relating to defendants other than AIS and,
therefore, denies the same.
117.

With respect to paragraph 117 of Plaintiffs' Complaint, AIS is witl~o~tl
sufficie~~t

information to verify the truth or accuracy of information relating to defendants other than AIS and,
therefore, denies the same.

118.

With respect to paragraph 118 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of the allegations and, therefore, denies the same.
119.

With respect to paragraph 119 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to allegations aimed at FMC and,
therefore, denies the same.
120.

With respect to paragraph 120 of Plaintiffs' Complaint, AIS is without sufficient
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infomation to veri@ the truth or accuracy of infomatdon relating to defendants other than AIS and,
therefore, denies the same.
121.

With respect to paragaph 121 of PlaintiffsTomplaint, AIS is wit-hotlk sufficient

infomation to verify the truth or accuracl of infomation relating to defendanls other than AlS arrcl,
therefore, denies the same.
122.

With respect to paragraph 122 of Plaintiffs' Complaint, AIS is without sufficient

infomation to verii?j the truth or accuracy of infomation relating to defendmts other than AIS and,
therefore. denies the same.
123.

With respect to paragraph 123 of Plaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accmacy of infomation relating to defendants other than AIS and,
therefore, denies the saine.
124.

With respect to pasagraph 124 of Plaintiffs' Complaint, AIS is wi"rbou"csufficie~t

informatioil to verifji the truth or accuracy of information relating to defendants other than AIS and.
therefore, denies the same.
125.

With respect to paragraph 125 ofplaintiffs' Complaint, AIS is without sufficient

information to verify the truth or accuracy of information relating to defendants other than AIS and,
therefore, denies the same.
On the basis above, and for .further answer by way of defense, AIS alleges as follows:

FIRST DEFENSE
Plaintiffs' claims are barred by ally and all of the applicable statutes of limitation, including,
but not limited to, Idaho Code Cj$ 5-216, 5-217, 5-218, 5-219, 5-224,6-1303 and/or 28-2-725.
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SECOND DEFESSE
b%atever damages Plaintiffs may have suffered, if a ~ ywere
,
solely and proximately
caused by, or conbibuted to by, the negligence of Plaintiffs, which either bass or reduces
Plainliffs' recovery herein, if any, under the laws of cornparalive negligence and compaative
fault .
TH4W DEFENSE

Whatever damages Plaintiffs may have suffered, if any, were the sole and proxh~~ate
result of an unavoidable accident.

Whatever damages Plaintiffs may have suffered, if any, were solely and proximately
caused by Plaintiffs when they assumed and voluntarily exposed themselves to specific and
appreciated risks pursuant to the doctrines of volenti

onf fit injuria and assumption of the rish,

for which Plaintiffs are barred from recovery of damages, or, alternatively, for w h i ~ hPlaintiffs'
recovery must be reduced.
FiF'Tl-l DEFENSE

Whatever damages Plaintiffs may have suffered, if any, were solely and proxinaately
caused by the negligence or other conduct of one or more of the other Defezdants above-named.
or by the negligence or other conduct of some person, corporation, association, govem~ental
unit, or legal entity not presently a party to this lawsuit, and for whose negligence or fault is not
liable or responsible. The fault or negligence of any tortfeasors, whether or not parties herein,
must be compared under Idaho law.

ANSWER AND DEMAND FOR JURY TRIAL

- 21

SIXTN DEFENSE
%%atever damages Plaintiffs may have suffered, if any, were proximately caused in
whole or in part by the abnortnal use and/or unintended use and/or misuse of a product, for cvbicli

AIS is not responsible,

Plaintiffs' Complaint fails to state a claim against AIS upon which relief may be panted

EIGHTH DEFENSE
Whatever damages Plaintiffs may have suffered, if any, were directly and proxitxately
caused by the actions of fellow servants of Plaintiffs.

NINTH DEFENSE
Plaintiffs' claims against AIS are barred by the doctrines of laches, waiver and estoppel.

TENTH DEFENSE
Whatever damages Plaintiffs may have suffered, if any, were due solely or it1 part to the
failure of Plaintiffs' employers to take adequate precautions to provide Plaintiffs with a safe
workplace.

ELEVENTH DEFENSE
AIS expressly denies that Plaintiffs inhaled injurious quantities of asbestos fibers from
products distributed by AIS. Any products for which AIS might be held legally accountable and
which Plaintiffs allegedly used or were exposed to, if any, were not in the same condition as
when sold, having been materially altered after the sale and prior to the use or exposure as
alleged.
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TM7ELFTHDEFENSE
Any prodtrcb which AIS is alleged to have mmufac&red, h i s h e d , distr;ibuted, supplied

mdior sold, if used in the fashion alleged, all of which is specifically denied, were so
manufacbred, fimisked: distributed, supplied and/or sold in confomity with the then state of
medical art and the prevailing industry standards. The state of the medical, scientific and
il~dustsialknowledge, art and practice was at all material times such that AXS neither breached
any duty owed to Plaintiffs, nor h e w or could have known, that any such products presented a
foreseeable risk of harm to the PlaintiEs in comedion with asbestos exposure from the normal
and expected use of such products.

THIRTEENTH DEFENSE
Plaintiffs' claims against AIS are barred, as the harm alleged, if any, was caused after any
product" useful safe life had expired
FOI'K'rEETVTIII DEFENSE

AIS's liability, if any, which is specifically denied, is not joint and several under Idaho
law.
FIFTEEIVTH DEFENSE

Plaintiffs' claims are barred, in whole or in part, as a result of Plaintiffs' failure to
mitigate their alleged damages, if any. As a result of Plaintiffs' failure to exercise due diligence
to mitigate their loss, injury or damages, the amount of damages to which Plaintiffs are entitkd,
if any, should be reduced by the mount of damages which would have othenvise been mitigated.
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The liability of AIS, if any, was secondarq', passive and subordinate to the priniary, active
and intervening causation of the negligent acts and/or omtssions of other Defendmts, for urbich
AIS is not liable.

SEVENTEENTH DEFENSE
P l a i ~ i f f shave failed to joitli illdispensable or necessaq parties pursuant to Rule 19 of tkc
Idaho Rules of Civil Procedure.

Plaintiffs were ernployed by knowledgeable and sophisticated employers. Ally duty k f S
may have to warn Plaintiffs of any potential harm incident to the normal use of products, which
duty is expressly denied, was or should have been discharged by Plaintiffs' employers'
intervening duty to give Plaintiffs any required warnings.

In so far as Plaintiffs intend to assert a claim for punitive damages, actions seeking
imposition of punitive dmages are limited or barred procedurally and substan~veiyand the
allegations fail to comply with Idaho lami.

TWENTIETH DEFENSE
The imposition of punitive damages is impermissibly vague, imprecise and iticonsistent
in violation of rights guaranteed under the Fifth and Fourteenth Amendments of the United
States Constitution, and comparable provisions of the Idaho Constihtion.

TWENTY-FIRST DEFENSE
There was no privity of contract between Plaintiffs and AIS.
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TWENTY-SECOND DEFEXSE
AIS alleges that, on infbmation and belief. Plaintiffs named AIS in this litigation without
reasonable product ideritification m d without reasonable inxiestigation; accordingly, /$IS requests
reasonable expenses, including its attorney's fees incurred as a result of the filing and
maintena~iceby Plaintiffs of this bad faith action.

TWENTY-THIm DEFENSE
Plaintiffs' claims and damages, if any, are barred or limited by the Idaho Tort Refom Act

5 6- 1601 et seq.
f

\

TWENTY-FOURTH DEFENSE
Plaintiffs' damages, economic and non-economic, if any, are limited to the amount
permitted by the Idaho statutes at the time of the wrongful acts, if any.

TWENTY-FIFTH DEFENSE
AIS alleges that Plaintiffs' injury, damage or loss, if any, was proximately caused by one
or more unforeseeable, independent, intervening and superceding events beyond the control, and
unrelated to any conduct of AIS. Any acts or omissions of AIS, which are expressly denied,
were super~ededby the negligence and wrongful conduct of others.

TWENTY-SIXTH DEFENSE
Plaintiffs' claims for punitive damages in this action violate the provisions of Idaho Code

5 6- 1604(2).
TWENTY-SEVENTE DEFENSE
AIS did not act individually or engage in concert of actiorr with any one or more of the
other Defendants for the purpose of a~complishingan unlawfkl purpose or to accomplish some
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purpose, that was unlawhl or by urnlawful means. Plaintiffs did not suffer any injuw as a result
of AIS's actions or inactions, and Plaintiffs cannot recover under a theory of civil conspiracy.

TWENTY-EIGHTH DEFENSE
Plaintiffs' claims are bamed as a matter of public policy inasmuch as the social utilip and
public benefit of asbestos-containing products outweigh any alleged risks of any such products.

TWENTY-NZMTE DEFENSE
This Defendant claims a set-oE as to any potential j u d p e n t or award on behalf of
Plaintiffs against this mswering Defendmt for any monies paid by other co-Defendants or nonparties at fault to Plaintiffs or to any monies paid to Plaintiffs on behalf of this Defendmt or any
benefits received or owed to Plaintiffs by any state or federal insurance or worker's
compensation hnd or program.

THIRTIETH DEFENSE
If Plaintiffs have received, or have now, or subsequently become entitled to recover, any
compensation or benefits from any other source in connection with the harm alleged in the
complaint, the amount of damages, if any, which may be recoverable from this lawsuit shall be
diminished by the amount of said recovery, compensation or benefits to the extent they are
collateral sources under Idaho law.

THIRTY-FIRST DEFENSE
The claims against this Defendant are precluded because the products sold, manufactured
or distributed by it, if any, that contained asbestos were manufactused in accordance with
governmental specification that required the inclusion of asbestos.
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THIRTY-SECOND DEFENSE
This Defendant is, and must be, i n d e h f i e d by other Defendants, and/or nan-panies, for
any alleged acts or omissions as it is imrnune under Idaho Code 5 6-1407.

THIRTY-TRIBE) DEFENSE
Plaintiffs' averments in the Complaint fail to allege the specific acts that constitute
Defendant's alleged &aud and misrepresentation with sufficient particularity, and such claims are
f

therefore barred and/or subject to dismissal pursuant to Rule 9 (b) of the Idaho Rules of Civil
Procedure.

THIRTY-FOURTH DEFENSE
Plaintiffs negligently or intentionally failed to preserve, and permitted the spoliation 05;
material evidence, including, but not limited to, the products and/or materials referred to in the
Complaint. AIS did not have the opportunity to inspect, in a timely manner that may have
revealed the existence of any alleged condition of, and/or evidence of misuse, abuse or improper
use of, any and/or all of the product(s) alleged in the Complaint to have been manufactured, sold
or distributed by AIS and used by Plaintiffs and/or their employers.

THIRTY-FIFTH DEFENSE
Actions for personal injury do not survive the death of the injured party.

THIRTY-SIXTH DEFENSE
Plaintiffs' warranty claims are barred, in whole or in part, by effective disclaimers.

THIRTY-SEVENTH DEFENSE
Some or all of Plaintiffs' claims for alleged damages have not accrued, and/or are purely

ANSWER AND DEMAND FOR JURY TRIAL

- 27

'$4

speculative, uncertain and contingent, and Plaintiffs are therefore not entitle to recover any such
alleged damages.

THIRTY-EIGHTHDEFENSE
Plaintiffs7injuries and damages, if any, were the result of pre-existing conditions of
Plaintiffs unrelated to any conduct of AIS.

THIRTY-NINTH DEFENSE
AIS denies that it gave, made, or otherwise extended any warranties, whether express or
implied, upon which Plaintiffs had a right to rely.

AIS incorporates by reference, as if its own, any and all defenses interposed by any other
Defendants herein to the extent such defenses are applicable.

PRAYER FOR RELIEF
WEREFORE, having answered Plaintiffs' Complaint, Defendant AIS prays for relief as
follows:
1.

Plaintiffs' Complaint be dismissed with prejudice, or in the alternative a judgment

be entered in favor of AIS;
2.

AIS be awarded its costs incurred and reasonable attorney's fees, pursuant to

Idaho Code 9 3 12-120, 12-121, 12-123 and Rules 11 and 54 of the Idaho Rules of Civil
Procedure.
3.

For such other and further relief as the Court deems just and appropriate under the

circumstances.
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A I f demands a trial by jury of all issues so triable herein pursuant to Rulc 38 (b) of the

Idaho Rules of Civil Procedure and AIS will not stipulate to a jury of less than twelve (12)
people.

DATED this gq'day

of October, 2006.
RACINE, OLSON, NYE, BUDGE
& BAILEY. CHARTERED
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CERTIFICATE OF SERVICES
I HEREBY CERTIFY that on this & g o f October, 2006,i served a true m d correct
copy of the above and foregoing documetlt to the following person(s) as follows:

390 No. Capital Avenue
P.O. Box 1645
Idaho Falls, ID 83403-1645
Fax: 522-8545

G. Patterson Keahey
G. Patterson Keahey, P.C.
One Independence Plaza, Suite 6 12
Birmingham, AL 35209
Fax: 205-871-0801

The Carnegie Building
8 15 West Washington Street
Fax: 208-3 19-2601

Fax: 208-436-4837
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Green= Banducci Shoemaker PA
The Cmegie Building
8 15 W. Washingon Street
208-3 19-2601

Ronald L. Hellbusch
Baker & Hostetler LLP
303 East 17"hAvenue, Suite 1100
Denver, GO 80203

Merrill & Merrill, Chtd.
109 No. Arthur, 5&Floor
Pocatello, 113 83204-0991
Fax: 208-232-2499
U.S. Mail, postage prepaid
Jackson Schmidt
Pepple Johnson Cantu & Schmidt, PLLC
1900 Seattle Tower Building
12 18 Third Avenue
A%
'? 98 101
Seattle,

P.O. Box 4758
Pocatello, ID 83205-4758
Fax: 208-232-5181
Attorneys for Defendants A.W. Chesterton Company and
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[ 1 Overnight Mail

P.O. Box 1009

Attorneys for Defendants Anchor PaeMng Company and

Murray Jim Sorensen
Blaser, Sorensen & Oleson, Chtd.
P.O. Box 1047

[ 1 Overnight Mail

U.S. Mail, postage prepaid
P.O. Box 6369
Pocatello, ID 83205-6369
Fax: 478-7602

Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, ID 83205-4229
Fax: 23 5- 1182
U.S. Mail, postage prepaid
Steven V. Rizzo
Steven V. Rizzon, P.C.
1620 SW Taylor Street, Suite 350
Portland OR 97205
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Hopkins Roden Grockelt Wansen c"l: Moopes, PLLG
P.O. Box 51219
Idaho Falls, ID 83405- 1219
Fax: 523-4474

[ clvemibt Mail

Brown McCmoll, LLP
11I Congress Avenue, Suite 400
Austin, TX 78701-4043

[ Overnight Mail

Cheri K. Cochberg
Union Pacifie Railroad Company
280 South 400 West, Jf3250
Salt Lake City, UT 84101
U.S. Mail, postage prepaid
Casey K. McGar~ey
Berrnan & Savage
170 South Main Street, Suite 500
Salt Lake City, UT 84101

L. Charles Johnson I11
Johnson Olson, Chtd.
41 9 West Benton
P.O. Box 1725
Pocatello, ID 83204-1725
Fax: 232-9161
ttorneys for Defendant Crown Cork & Seal Company,
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Moffae, Thomas, Bmett, Rock & Fields, Cl~td.
412 West Center
P.O. Box 817
Pocatello, ID 83204
Fax: 232-0150

U.S. Mail, postage prepaid
Robert D. William
2325 West Broadway, Suite B
Idaho Falls, ID 83402-29 13
Fax: 529-0005
Attorneys for Defendants Reliance Electric Compan~~
and
Howard D. B m e t t
Hawley Troxell Ennis & Hawley LLP

[ 1 Overnight Mail

Pocatello, 113 83204
Fax: 208-233-1304

Hall Farley Oberrecht & Blanton, P.A.
P.O. Box 1271

[ 1 Overnight Mail

Fax: (208) 395-8585
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Steven El. fiafi
Moore & Baskin
P.O. Box 6756

Fax: (208) 336-7031

BUDGE & BAILEY. Chtd.
P.O. Box 1391
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Robert D. Willians, TSB #5094
QUANE SMITH LLP
2325 West Broadtvay, Suite I3
Idaho Falls, Idaho 83402-2913
Telephone: (208) 529-0000
Facsimile: (208) 529-0005
E-mail: dfcarey@quanesmith.net
Attorneys for Defendm Babbitt Steam Specialty Co.
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BArSNOCK

I'

ir

MILDFED CASTOWNA, Individually and
as Spouse and Personal Representative of
the Estate of Ted Castorena; ALENE
STOOR, Individually and as Spouse and
Personal Representative of the Estate of
John D. Stoor; STEPHANIE BRANCH,
Individually and as Personal Representative
of the Estate of Robert Branch, Jr.;
ROBERT L. HRONEK; lvURLENE
ICISLING, Individually and as Personal
Representative of the Estate of William 6).
Frasure; and NORMAN L. DAY,

Case No. CV-2006-2474-PI

DEFENDANT BABBIT STEAM
SPECIALTY CO.'S
ANSWER AND JURY DEMAND
Category: 1.1.a -Fee: $58.00

Plaintiffs,
VS.

GENERAL ELECTRIC, AMERZVENT,
SALES, INC., ALASKAN COOPER
WORKS, ANCHOR PACKING
COMPANY, A.W. CHESTERTON
COMPANY, BABITT STEAM
SPECIALTY, CO, BECHTEL a/Ma:
SEQUOIA V E N T W S , BECHTEL
CONSTRUCTION COMPANY, INC.,
BULLOUGH ABATEMENT, INC., BELL
& GOS SETT, CERTAINTEED
CORPORATION, CLEAVER-BROOKS
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,

a Division of Aqua Chem., Inc., COOPER
CROUSE-HINDS, COOPER INDUSTMES,
CRANE CO., G R O W CORK & SEAL
COWANY, INC., CUTLER H A M m R ,
INC., EBONY CONSTRUCTION CO.,
INC., EMERSON ELECTRIC CO.,
F A I M A m S MORSE PUMP
COWOMTION. FMC COWOMTION
(I-lamer), FOSTER WHEELER
COMPANY, G A m O C K
INCORPORATED, GOULD
I N C O W O U T E D , GOULDS PUMPS
TRADING COW, G U A m - L I m , INC.,
HENRY VOGT MACHINE, CO., HILL
BROTHERS, H O m Y m L L , INC., IMO
INDUSTRIES, INDUSTRIAL HOLDING
CORPORATION, ITT INDUSTRIES, INC.,
INGERSOLL-RAND COMPANY,
JOHNSTON PUMPS, KELLY-MOORE
PAINT COMPANY, INC., PILKINGTON
NORTH AMERICAN, INC. f/Wa LIBBYOWENS FORD, METROPOLITAN LIFE
INSURANCE COMPANY, NIBCO, INC.,
&a Northern Indiana Brass Co.,
NORDSTROM VALVE COMPANY, OBIT
INDUSTRIES, INC., OWENS-ILLINOIS,
INC., P & H CRANES, dMa
HARNISCHFEGOR CORPORATION,
PARAMOUNT SUPPLY COMPANY,
PAUL ROBERTS MACHINE SUPPLY
DIVISION, ADVANCED INDUSTRIAL
SUPPLY, INC ., f/Wa POCATELLO
SUPPLY, INC., PROKO INDUSTRIES,
INC., RAPID M R I C A N , RELIANCE
ELECTRIC MOTORS, ROCKWELL
AUTOMATION, INC., RUPERT IRON
WORKS, SACOMA-SIERRA,
SCHNEIDER ELECTRIC, SHEPARD
NILES, INC., SIEMENS ENERGY &
AUTOMATION, INC., STEEL WEST,
INC., STERLING FLUID SYSTEM
(Peerless Pumps), UNION CARBIDE
2 - Defendant Babbitt Steam Specialty Co.'s Answer and Jury Demand
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Defendant, Babbitt Stea~nSpecialty, Co., by and through its attorneys of rccc)rCI,
Quane Smith LLP, ansulers Plaintiffs' Colnplaint and alleges as follows:
1.

Answering Defendant denies each and every allegation of the Complaint not

herein expressly admitted.
2.

Answering Defendant Babbitt Steam Special@ Co. hereby denies Paragrttph

7 of Plaintiffs Tomplaint.
3.

Answering Defendant is without sufficient klowledge as to Paragraphs 1,64,

65,66,68,69, and 70 of Plaintiffs' Complaint and therefore denies the same.
4.

The allegations contained in paragraphs 2 through 6, 8 through 63, 106

through 111, and 113 and 114, including subparagraphs appear to be directed at some other
entity other than this answering Defendant for which no responsive averment is required by
this answering Defendant. 110the extent the allegations contained in said paragraph assert a
cause of action against this answering defendant it is denied.
5.

With respect to the allegations in paragraphs 67, 72 through 78 (including

subparagraphs), 80 through 88,90 through 93 and 95 through 104, of Plaintiffs' Complaint,
to the extent those paragraphs assert a cause of action against this answering Defendant they
are denied, and with respect to other persons or parties, denied without knowledge.
6.

With respect to the paragraphs incorporated by reference into paragraphs 7 1,

79, 89, 94, 105 and 112, they are responded to as set forth above.

7.

Plaintiffs' Complaint is barred under the statute of limitations. I.C.5 5-219:

1.C.g 6-1303 [I.C. § 6-14031.
8.

Plaintiffs have failed to mitigate their damages, if any.
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9.

Plaintiffs were comparatively negligent, and their negligence was geater than

or equal to the negligence, if any, of answering Defendant. Any damages are subject to
reduction pursuant to Idaho Code tj 6-80 1, et seq.
10.

Plaintiffs' damages, if any, were caused by the actions or omissions ofpersons

or parties other than answering Defendant, which actions or on~issionswere the proxirnatc
and primary causes of the damages, if any, suffered by Plaintiffs.
11.

Plaintiffs assumed the risk of the events, occurrences and damages alleged in

the Complaint.
12.

Plaintiffs are estopped and/or have waived their right to assert this ciaini

against this answering Defendant.
13.

lf answering Defendant has any liability to Plaintiffs, which liability answering

Defendant denies, any award made to Plaintiffs in this action must be reduced by the Court,
pursuant to I.C.5 6-1606, in the event that any such award includes compensation for
damages for which Plaintiffs have been compensated independently from collateral sources.
14.

Ifanswering Defendant has any liability to Plaintiffs, which liability Defendant

denies, any recovery by Plaintiffs would be subject to the limitations on non-economic
damages established by I.C.§ 6- 1603.
15.

If Plaintiffs actually sustained the damages alleged by them, such damages

were proximately caused by intervening acts and/or omissions constituting superseding
causes of liability precluding Plaintiffs from any recovery from answering Defendant in this
action.
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16.

If Plaintiffs a c ~ a l l ysustained the damages alleged by Il-rem, such damages

were proximately caused by Plaintiffs>roduct misuse or product alteration. I.C.5 6- 2305

[I.C. tj 6-14051.
17.

Answering Dekndant may enjoy statutory immunity pursuant to 1.C.tj 6- 1306

[I.G. S; 6-34061.
18.

Answering Defendant denies that Plaintiffs are entitled to the damages claimed

or to the relief demanded.
19.

Answering Defendant states that the Court lacks personal jurisdiction over

Defendant pursuant to applicable statutes. I.R.C.P. 12(b)(2).
$
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20.

Answering Defendant states that the Court lacks subject matter jurisdiction

over the causes of action alleged in Plaintiffskomplaint pursuant to applicable statutes.
1.R.C.P. 12(b)(I).
21.

Answering Defendant states Plaintiffs have failed to join a party or garties

necessary for a just adjudication of this matter and has further ornitted to state any reasons
for such failure. I.R.C.P. 19(a)(l).
22.

Answering Defendant states that process and/or service of process is

insufficient. I.R.C.P. 12(b)(5).
23.

Answering Defendant denies the applicability of the doctrine of strict liability

in tort to this litigation.
24.

Answering Defendant states that at no time did it enter into any contracts with

Plaintiffs and denies that privity of contract existed between Plaintiffs and Defendant.
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25.

Answering Defendant gave no warranties, express or implied, to Plaintif'i-s or

to anyone acting on their behalf.

26.

Answering Defendant states that any claim Plaintiffs may have based on

alleged breaches of express or implied warranties (allegations which this Defendant
specifically denies) are barred because Plaintiffs were not in privity of contract with this
Defendmt .

27.

Answering Defendant states that if there were express or implied warranties

as alleged in the complaint (allegations which tl~isDefendant specifically denies) Plaintiffs
were not witliin the scope of any such alleged warranties because they were not a purchaser,
I
I

and no sale to Plaintiffs ever occurred of any product sold or distributed by this Defendant.

28.

Answering Defendant states tliat Plaintiffs' claims based on. allegations of

express or implied wassanty are barred for the reason that no sale of goods occurred within
the meaning of Article 2.
29.

Answering Defendant states that if any of answering Defendant's agents or

servants made any express warranties (allegations which this Defendant specifically denies)
then the agents or servants of answering Defendant did so without autliority, express or
implied.
30.

Answering Defendant states that ifthis Defendant, its agents or servants made

any warranties, express or implied, (allegations which this Defendant specifically denies)
then Defendant denies that it breached any of the warranties.
3 1.

Answering Defendant states that if this Defendant, its servants or agents made

any express warranties (allegations which this Defendant specifically denies) then Plaintiffs
6 - Defendant Babbitt Steam Specialty Co.'s Answer and Jury Demand
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did not rely on the express warranties and further, there was no such reliance by any person
or entity authorized to represent Plaintiffs.

32.

Answering Defendant states that Plaintiffs failed to givc notice ofihe alleged

breaches of wwranties within a reasonable time as required by applicable statutes.
33.

Answering Defendant states that the failure of Plaintiffs to give the required

statutory notice of the alleged breaches of warranties to this Defendant resulted in delay and
prejudice to this Defendant in this case and therefore, Plaintiffs cannot recover.
34.
i

Answering Defendant states that Plaintiffs were not a third pasty beneficiary

with reference to any alleged warranties, either express or implied, and therefore, Plaintiffs

J\
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cannot recover in this action.

35.

Answering Defendant states that if it failed to perform any of its agreements

contained in any instrument, all of which it specifically denies, it was excused fiom the
performance of such agreements.
36.

Answering Defendant denies that there was any defect or negligent mining,

processing, manufacture, design, testing, investigation, fashioning, packaging, distributing,
delivery and/or sale, in any asbestos product or material referred to in the Plaintiffs'
complaint, but if there was any defect or negligence as alleged, then this Defendant is not
liable as it justifiably relied upon inspection by others in the regular course of trade and
business.

37.

Answering Defendant states that if it supplied any asbestos product, either

directly or indirectly, to the Plaintiffs' employer, this product was supplied in accordance

7 - Defendant Babbitt Steam Specialty Co.'s Answer and Jury Demand
4 YO

with specifications established and promulgated by that employer, agencies or deparl-ments
of the United States of America, other persons andor entities.

38.

Answering Defenda~~tstates that any asbestos containingproducts

~nanufacturedand sold by this Defendant which give rise to Plaintiffs' claims herein -cvere
designed and manufactured pursuant to and in accordance with specifications mandated by
the United States Covemment or its agencies. The knowledge of the United States
Government and its agencies of any possible health hazards from use of such products was
equal or superior to that of this Defendant, and by reason thereof, this Defendant is entitled
to such immunity from liability as exists in favor of the United States Government or its
agencies.

39.

Answering Defendant states that it cannot be held liable for failure to warn,

failure to provide instructions, or otherwise for breach of warranties, concerning alleged
defkcts or dangers associated with the product's use, since any such alleged defects or
dangers were not reasonably foreseeable or otherwise discoverable prior to sale by reason
of the lack of medical or scientific knowledge of the harmfbl effects of the product.

40.

Answering Defendant states that if Plaintifgdecedent was a user of tobacco

products, such use contributed to any lung disease fiom which the Plaintiff/decedent suffered
and fbrther answering, this Defendant states that the tobacco industry placed warnings on its
products notifying the public of potential hazards associated with its use, which hazards, the
Plaintiff/decedent knew or should have known, may have adversely affected his health.
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Answering Defendant states that the alleged injury or damage sustained as a:

result of the occupation of Plaintiffs were an occupational disease arid accordingl~rDefendant

is not liable or responsible for any occupational disease which was suffered or sustained by
Plaintiffs in the course of his/her employment over a number of years.

42.

Answering Defendant states that the utility of the products manufactured by

this Defendant outweigh the danger allegedly involved, and therefore, Plaiiitiffs' claims are
barred as a matter of public policy
43.

Answering Defendant states tliat since Plaintiffs are unable to identify the

supplier of the asbestos which allegedly caused their injury, they fail to state a cause of
I '

action upon which relief can be granted, since, if such reliefwas granted, it lvould contravene
this Defendant's constitutional rights to substantive and procedural due process of law as
preserved by the 14thAmendment to the United States Constitution and by the applicable
provision of the State Constitution and would contravene defendant's constitutional rights
to protection against the taking of property for public use without just compensatio~~
as
preserved by the aforesaid constitutional provisions.
44.

Answering Defendant states that Plaintiffs have released, settled, entered into

an accord and satisfaction or otherwise compromised their claims herein, and accordingly,
said claims are barred by operation of law.

45.

Answering Defendant states that if Plaintiffs have heretofore settled or should

hereafter settle for any of their alleged injuries and damages with any parties, then Defendant
is entitled to a credit in the amount of said settlement.
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46.

Answering Defendant states that any exposure ofplaintiffs to this Defendant's

product or products, which exposure Defendant brigoronslydenies, was so minimal as to he
insufficient to establish a reasonable degee ofprobability that tlie product or products caused

their claimed injuries and illness.
47.

Anst~~ering
Defendant states that Plaintiffs are guilty of laches in bringing this

action and is fierefore barred from recovery.
48.

Answering Defendant states it was never authorized to do business within the

State of Idaho.
W H E W F O W , answering Defendant prays the Court enter judgnlent against
\:

Plaintiffs as follows:
1.

Dismissing Plaintiffs' Complaint with Plaintiffs taking nothing thereby;

2.

Awarding Defendant, Babbit Steam Specialty Co., its costs and fees, pursuant

to Idaho Code
3.

12-120 and 12- 121;and

For such other and firther relief as this Court deems just.

ANSWERING DEFENDANT DEMANDS TRIAL BY JURY

DATED this

&&,%

day of October, 2006.
QUANE SMITH LLP

By:
Donald F. ~are~:of,&&~~irm/
Attorneys for De
Babbitt Steam Specialty Co.
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CERTIFICATE OF SERVICE
1 I-IEEBU CERTIFY that on this
day of October, 2006,I served a true and correct
copy of the foregoing Defindant Babbitt Steam Specially Co. 's Arzswer and Juty Demand bl :

A U.S. Mail, postage prepaid

James 6 . Arnold, Esq.
PETERSEN, P A K m S O N
& ARNOLD, PLLG
390 N. Capital Avenue
P.O. Box 1645
Idaho Falis, ID 83403- 1645
(208) 522-5200

[ ] Wand-Delivered
[ ] Overiiight Mail
[ ] Facsimile @ (208) 522-8547

Co-counselfor Pf~trntfl{s)

C . Patterson Keahey, Esq.
G. Patterson Keahey, P.C.
One Independence Plaza, Suite 6 12
Birmingham, AL 35209
(205) 871-0707

[djU.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ 1 Facsimile @ (205) 57 1-0801

Co-counsel for Piarntff(fi

[ ~ U . SMail,
.
postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (208) 232-2499

Thomas J. Lyons, Esq.
MERRILL & MERRILL
109 Nortli Artliur - 5" Floor
P.O. Box 991
Pocateilo, ID 83204-099 1
(208) 232-2286
Co-counsel for Owens Illinors. Inc

[AU.S.
Mail, postage prepaid
Hand-Delivered

Jackson Schmidt, Esq.
PEPPLE, JOHNSON, CANTU
& SCHMIDT, PLLC
1218 Tliird Avenue, Ste. 1900
Seattle, WA 9810 1-305 1
(206) 625- 17 11

[ ]
[ 1 Overnight Mail
[ ] Facsimile @ (206) 625- 1627

Co-counsel for Owens IEEtnois, Inc

\X

[ U.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overniglit Mail
[ ] Facsimile @ (208) 522-5 11 1

Lee Radford, Esq.
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, CHTD.
420 Memorial Drive
P.O. Box 5 1505
Idaho Falis, ID 83405-1505
(208) 522-6700
Attorneys for FMC Corporation ('arner)
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Gary T. Dance, Esq.
Berljamiil C. Ritchie, Esq.
MOFFATT, THOMAS, B A W T T ,
ROCK &. FIELDS, CHTD.
4 12 W Center, Ste. 2000
P.O. Box 817
Pocatello, ID 83204-08 17
(208) 233-2001

4

[ [J'S. Mail, postage prepaid
[ 1 I-had-Delivered
[ J Overniglit Mail
[ 1 Facsi~nile@ (208) 232-01 50

Attorneys jor Henry Vogt ;Glachme Co and Warren Pumps. Inc

Wade L. Woodward,Esq.
GREENER, BANDUCGI, SHOEMAER, P A .
The Carliegie Building
8 15 West Washington Street
Boise, ID 83702
(208) 3 19-2600

[hU.S. Mail, pastagc prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (208) 3 19-2601

Co-Counsel for Defendatzts Certarnteed Corporation
and Unzorz Carbide Corporation

Mary Price Birk
Ronald L. Hellbuscl~
BAKER & HOSTETLER, LLP
303 East 1 7thAvenue, Ste. 1 100
Denver, CO 80203
(303) 86 1-0600

[ d U . S . Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ I Facsimile @ (303) 861-7805

Co-Counsel for Defenrlants Certarnteed Gorporatzan
and Union Carbide Corporation

W. Marcus W. Nye, Esq.
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
20 1 East Center
P.O. Box 1391
Pocatello, ID 83204-1391
(208) 232-6 101

[ h U S Mail, postage prepaid
[ ] Hand-Delivered
[ 1 Overnight Mail
[ ] Facsimile @ (208) 232-6109

Attorneys for Defendanl Advunced Industrial Supply, Inc
f / k a Pocatello Supply, Inc

Alan C. Goodman, Esq.
GOODMAN LAW OFFICE CHTD.
7 17 7thStreet
P.O. Box D
Rupert, ID 83350
(208) 436-4774

[JfU.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (208) 436-4837

Attorneys for Rupert Iron M/orks. Inc.
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David H. Maguire, Esq.
MAGUIm & KRESS
14 14 E. Center
P.O. Box 4758
Pocatello, ldalzo 83205
(208) 232-5 167
Attorneysfor A W Chesterton Co , Shepard Nrles, Inc

[d$U.S Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ J Facsimile @ (208) 232-5 18 1

Christopher P. Graham, Esq.
RUSSEY, WETHEELL,
CRAWFORD & CAMETT, LLP
203 W. Main Street
P.O. Box 1009
Boise, ID 83701- 1009
(208) 344-7300

[ J f U . S Mail, postage prepaid
[ ] Haild-Delivered
[ ] Overnigllt Mail
[ 1 Facsimile @ (208) 344-7077

.

Attorneys for Anchor Packing Co Garlock Inc

J

Murray J. Sorensen, Esq.
BLASER, SORENSEN & OLESON, CHTD,
285 NW Main
P.O. Box 1047
Blackfoot, ID 8322 1
(208) 785-4700
Attorneysfor Steel West, Inc

[ ] U.S. Mail, postagc prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ 1 Facsimile @ (208) 785-7080

[hU.S. Mail, postage prepaid

A. Bruce Larson, Esq.
707 N. 7"' Ave., Ste. F
P.O. Box 6369
Pocatello, ID 83205-6369
(208) 478-7600
Attorneysfor Cleaver-Brooks, ITT Indz~stries,Inc . P&N ,%fining
Equ~pment,Inc f/Wa Harnrschfeger Corp

[ ] Hand-Delivered
[ 1 Overnight Mail
[ ] Facsimile @ (208) 378-7602

4

L. Charles Johnson, 111, Esq.
JOHNSON OLSON CHARTERED
4 19 West Benton
P.O. Box 1725
Pocatello, ID 83204- 1725
(208) 232-7926
Attorneys for Crown Cork & Seal Co , inc.

[ U.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (208) 232-9161

[dUS.Mail, postage prepaid

Gary L. Cooper, Esq.
COOPER & LARSEN
151 N. 3rdAve., Ste. 210
P.O. Box 4229
Pocatello, ID 83205-4229
(208) 235-1 145
Co-counselfor Paramount Supply Co., Zurn Industries, Inc.

[ ] Hand-Delivered
[ I Overnight Mail
[ ] Facsimile @ (208) 235-1 182
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Steven V. Kizzo, PC
1620 SMI Taylor St., Ste. 350
Poflland, OR 97205
(503) 229-1819 x16
C'o-counse1;lor Pmamount Suppiy Co , Zurn Inclrrsfrtes. Inc

U.S. Mail, postage prepaid
[ ] 13and-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (503) 229-0630

Christopher C. Burke, Esq,
GmENER, BANDUCCI & SHOEMAKER, P.A.
8 1 5 West Washingto11Street
Boise, ID 83702-5590
(208) 3 19-2600
Attorneysfor CBS Gorporatzonflilia Viacom. Ine , successor by merger
to CBS Corporatzonflk/uWesttnghouse Electric Corporaiton

[ ~ U . Mail,
S postage prepaid
[ ] Hand-Delivered
] Overnight Mail
[ ] Facsimile @ (208) 3 19-260 1

[d U.S. Mail, postage prepaid

C. Timothy Hopkins, Esq.
Steven K. Brown, Esq.
HOPKINS. RODEN, GROCKETT
HANSEN & HOOPES, PLLC
428 Park Ave.
P.O. Box 5 1219
Idaho Falls, ID 83405- 1219
(208) 523-4445
Co-counselfor Kelly-Moore Parnt Go

[ ] Hand-Delivered
[ ] Overnight Mail
[ 1 Facsimile @ (208) 423-4474

[dU.S. Mail, postage prepaid

Patricia Kay Andrews, Esq.
B R O W McCARROLL, LLP
1 1 1 Congress Ave., Ste. 1400
Austin, Texas 78701-4043
(5 12) 479-9772
Co-courzseljor Kel(y-Moore Patnt Go

[ ] Hand-Delivered
[ ] Overnight Mail
[ 1 Facsimile @ (5 12) 479- 1 155

[4

U.S. Mail, postage prepaid

Howard D. Burnett, Esq.
ICAWLEY, TROXELL, ENNIS
& HAWLEY, LLP
333 S. Main St.
P.O. Box 100
Pocatello, ID 83204
(208) 233-0845
Attorneysfor Eaton Electric, Inc../i'k/a Cutler Hammer, Inc

[ ] Hand-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (208) 233-1304

[hU.S. Mail, postage prepaid

Kent Hansen, Esq.
Cheri K. Gochberg, Esq.
UNION PACIFIC RAILROAD CO.
280 South 400 West, #250
Salt Lake City, UT 84 101
(801) 212-3981
Co-counselfor Union PacificRailroad

[ ] Hand-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (801) 212-3978
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E. Scott Savage, Esq.
Casey K. McCarvey, Esq.
BERMAN & SAVAGE
170 South Main Street, Ste. 500
Salt Lake City, UT 84 101
(80 1) 328-2200
Go-coutzselfor Uman Pacific Rarlroall

[ 1 U.S. Mail, postage prepaid
( ] Hand-Delivered
[ ] Overnigl~tMail
[ Facsimile @ (801) 53 1-9926

Donald J. Farley, Esq.
IIALL, FARLEY, OBE
& BLANTON, P.A.
702 West Idaho, Ste. 700
P.O. Box 1271
Boise, ID 83701
(208) 395-8500
Attorne)isfor IVfBCU, Inc

[ U.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] Over~ligl~t
Mail
[ ] Facsi~niie@ (208) 395-8585

Brian D. Harper, Esq.
P.O. Box 2838
Twin Falls, ID 83303
(208) 734-4 123
Attorneysfor Gzrard-Llne, Inc.

[ U.S. Mail, postage prepaid
[ ] Hand-Delivered
[ Oven~igl~t
Mail
[ 1 Facsimile @ (208) 733-4 153
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Charles Johnson
JOHNSON OLSON C
419 West Benton
P.O. Box 1725
PocateZlo, Idaho 83204-1725
Telephone: (208) 232-7926
Facsimile: (208) 232-9161
ISB No.
£2-Mail:
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRiCT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Mildred Castorena, Individually and as)
Spouse and Personal Representative of ) Case No. CV2006-2474 PI
the Estate of Ted Gastorena;
Alene Stoor, Individually and as
Spouse and Personal Representative of )
the Estate of John D. Stoor,
Stephanie Branch, Individually and as )
Personal Representative of the Estate ) ANSWER OF C R O W CORK
) & SEAL COMPANY, INC.
of Robert Branch, Jr.;
Robert L. Hronek;
Marlene Kisling, Individually and as )
Personal Representative of the Estate )
of William D. Erasure;
Norman L. Day.
1
Plaintiffs,
VS.
GENERAL ELECTRIC, AMERIVENT, SALES
INC., ALASKAN COPPER WORKS, AMERIVENT
SALES, INC . , ANCHOR PACKING COMPANY,
CROWN CORK & SEAL COMPANY, INC.,
et. al,

)
)

Defendants.
The

defendant, Crown Cork

&

Seal Company, Inc., a New York

Corporation, appearing specially and contesting jurisdiction and
service and its sufficiency, and preserving their objection to the
ANSWER

a t t e m p t t o a s s e r t j u r i s d i c t i o n a n d / o r f o r c e i t t o defend, a s s e t
o u t below i n t h e p r e l i m i n a r y d e f e n s e s ,
preliminary
Mildred

defenses,

Castorena,

then

further

Individually

and p r e s e r v i n g a l l s u c h

responds

and

as

to

Spouse

rhe p l a i n t i f f
and

Personal

R e p r e s e n t a t i v e of t h e E s t a t e of Ted Castorena e t a l . , COMPLAINT and
answers t h e same, and r a i s e s t h e d e f e n s e s a s f o l l o w s .
The f o l l o w i n g d e f e n s e s a r e n o t s t a t e d s e p a r a t e l y a s t o each
c l a i m f o r r e l i e f o r a l l e g a t i o n of t h e p l a i n t i f f s ,
a p p l i e d , where a p p r o p r i a t e ,

defenses,

t o any and a l l of p l a i n t i f f s '

I n a d d i t i o n , Crown Cork,

for relief.

does

not

admit

b u t should be

that

the

i n a s s e r t i n g t h e following

burden

of

proving

, I
i

r

''5

allegations,

or denials,

contained

in

claims

the

defenses

the

i s on t h i s

d e f e n d a n t , b u t , t o t h e c o n t r a r y , a s s e r t s t h a t by reason of d e n i a l s ,
o r by reason of

r e l e v a n t s t a t u t o r y and j u d i c i a l

authority,

the

burden of p r o v i n g t h e f a c t s r e l e v a n t t o many of t h e d e f e n s e s , o r
t h e burden of p r o v i n g t h a t t h e i n v e r s e of t h e a l l e g a t i o n s c o n t a i n e d
i n many of t h e d e f e n s e s , i s upon p l a i n t i f f s .

Moreover, Grown Cork

does n o t admit,

i n a s s e r t i n g any d e f e n s e , any r e s p o n s i b i l i t y , o r

liability,

s p e c i f i c a l l y d e n i e s any and a l l a l l e g a t i o n s of

but,

r e s p o n s i b i l i t y and l i a b i l i t y a l l e g e d i n t h e c o m p l a i n t .
F I R S T PRELIMINARY DEFENSE

This Court l a c k s j u r i s d i c t i o n over t h e s u b j e c t m a t t e r of t h i s
c a s e s i n c e t h e workerf s compensation system i s t h e p l a i n t i f f s f s o l e
remedy h e r e i n ,

ANSWER

and a l l t h e s e a s b e s t o s c a s e s a r e now s u b j e c t t o

4 5-fa

a d m i n i s t r a t i o n a s F e d e r a l M u l t i - D i s t r i c t L i t i g a t i o n Case 875.
S E C O m P m L I M I H m Y DEFENSE

T h i s Court a l s o l a c k s j u r i s d i c t i o n over t h e person of Crown
Cork.

Any a t t e m p t s t o a s s e r t j u r i s d i c t i o n

over t h i s defendant

c o n s t i t u t e a v i o l a t i o n of t h e due p r o c e s s of s a i d d e f e n d a n t and a r e
u n c o n s t i t u t i o n a l and void; and a s s e r t i o n of j u r i s d i c t i o n over t h i s
d e f e n d a n t i s i l l e g a l and improper under Idaho law, i n c l u d i n g I . C .

5 5-514.
THIRD PmLIMINARY DEFENSE

T h i s d e f e n d a n t has n o t committed any t o r t i o u s a c t i n Idaho,
nor a r e any of t h e d e f e n d a n t ' s w i t n e s s e s l o c a t e d i n Idaho.

Hence,

j u r i s d i c t i o n and venue i s improper i n Idaho, a s t o t h i s d e f e n d a n t .
F u r t h e r , t h e r e i s improper j u r i s d i c t i o n and venue s i n c e t h e s e
matters

have

been

consolidated

in

the

Federal

Multi-District

L i t i g a t i o n of " I n r e Asbestos Products L i a b i l i t y L i t i g a t i o n , 7 7 1
F.Supp 415, No. MDLS7S (Ed Pa S e p t . 1 8 , 1 9 9 1 , p r e - t r i a l o r d e r 1)".
T h e r e f o r e , venue i s improper i n t h i s Court and t h e m a t t e r should be
t r a n s f e r r e d t o t h e E a s t e r n D i s t r i c t of P h i l a d e l p h i a p u r s u a n t t o t h e
Multi-District

L i t i g a t i o n Order.
FOURTH PRELIMINARY DEFENSE

The

complaint

herein

fails

to

state

defendant upon which r e l i e f can be g r a n t e d .
dates,

times,

places

exposure t o a s b e s t o s .
ANSWER

and p a r t i e s

a

claim

against

the

There a r e no s p e c i f i c

identified as

to

the

alleged

FIFTH P B E L I M I N m Y D E m N S E

Plaintiffs have failed to join all the persons required to be
joined under Rules 12(b), (7), and 19 of the Idaho Rules of Civil
Procedure.

Such persons include, but are not limited to Johns-

Manville Corporation, Johns-Manville Sales Corporation, Nicolet,
ACands, Inc., Armstrong Cork Company, Atlas Asbestos, The Celotex
Corporation, Eagle-Picher Industries, Inc., E.J. Bartells Company,
Fibreboard Corporation, K.K. Porter Company, Keene Corporation,
Owens-Corning Fiberglass, Owens-Illinois, Inc., Raymark Industries,
Raytech Corporation, Turner

"
$6

H.

&

Newall PLC, J.W. Robert Limited, M.

Detrich, Ruberoid, Forty-eight Insulations, Inc., Standard

Asbestos Manufacturing
Manufacturing
Babcock

&

&

&

Insulations, Inc., Standard Asbestos

Insulating Co., RaybestosManhattan, Kaiser Gypsum,

Wilcox,

Combustion

Engineering,

and

all

parents,

subsidiaries, and other companies related to such entities.

In

asserting this defense, Crown Cork does not admit the burden of
proving that the plaintiffs have joined all persons required to be
joined under Rules 12(b), ( 7 ) , and 19 of the Idaho Rules of Civil
Procedure is upon this defendant, but, to the contrary, asserts
such burden is upon the plaintiffs.
SIXTH PRELIMINARY DEE'ENSE

The plaintiffsf complaint fails to comply with Idaho law and
the Rules of Procedure since:

ANSWER

a.

The complaint i s over f o r t y ( 4 0 ) pages l o n g and i s n o t a

s h o r t and p l a i n s t a t e m e n t of t h e c l a i m under I R C P 8 ( a ) .
b,

The time and p l a c e of a l l e g e d exposure t o a s b e s t o s i s r,ot

s p e c i f i e d under I R C P 9 ( a ) ,

c.

The damages a r e n o t s p e c i f i e d and a r e improperly pleaded

under I R C P 9 ( g ) and 1 . C . 5 6-1308.
d.

The

paragraphs

of

the

complaint

are

not

separately

numbered under I R C P 10(b).
e.

I

The

complaint

is

so

vague

and

ambiguous

that

this

I

i
\$j

d e f e n d a n t cannot respond t h e r e t o , under I R C P 1 2 ( e ) , o t h e r than t o
deny t h e a l l e g a t i o n s t h e r e o f .
SEVENTH DEE'ENSE AM2 ANSWER

Crown Cork d e n i e s e v e r y a l l e g a t i o n and s t a t e m e n t i n each and
e v e r y p a r a g r a p h , c l a u s e , and s e n t e n c e of t h e complaint, e x c e p t t h a t
Crown Cork admits t h a t i t i s named a s a d e f e n d a n t i n t h e c a p t i o n of
t h e complaint.

This defendant was n o t named i n any o t h e r s p e c i f i c

a l l e g a t i o n of t h e complaint and d e n i e s a l l o t h e r a l l e g a t i o n s of t h e
complaint a s t o t h i s d e f e n d a n t .
T h i s defendant f u r t h e r answers t h e complaint a s f o l l o w s .

1.

to

Crown Cork i s w i t h o u t knowledge o r i n f o r m a t i o n s u f f i c i e n t

form a b e l i e f

as

to

the

truth,

and

therefore

f o l l o w i n g p a r a g r a p h s of t h e c o m p l a i n t : 1 - 1 6 ,
two s e n t e n c e s ) , 68-69, 75-77,

84-85,

18-63,

denies,

65, 6 6 ( f i r s t

89-125 (Crown Cork

&

S e a l was

n o t named a s an a p p l i c a b l e defendant i n t h e s e a l l e g a t i o n s ) .

ANSWER

6 $3

the

2.

Grown

complaint:

Cork

denies

the

17 s i n c e Crown C o r k

&

following
Seal

allegations

of

the

i s n o t a u t h o r i z e d t o do

b u s i n e s s i n I d a h o a n d t h e i r r e g i s t e r e d a g e n t i s n o t K. N a r c B a r r e ,

J r . ; and t o t h e e x t e n t n o t denied p r e v i o u s l y t h i s defendant d e n i e s
paragraphs 1 through 125 and t h e p r a y e r of t h e complaint, and n o t e s
that

the

plaintiffs

defendant's

admit

they

cannot

identify

any

of

the

p r o d u c t s a s c a u s i n g a n y l o s s o r damage.

T h i s d e f e n d a n t moves t h a t t h e C o u r t t o b i f u r c a t e t h e t r i a l
w i t h r e s p e c t t o t h e claims s t a t e d i n t h e CAUSES OF A C T I O N f r o m t h e
5

FOURTH

through

the

EIGHTH

d i f f e r e n t defendants'
defendant

at

the

CAUSES OF A C T I O N

since

claims and a l l e g a t i o n s ,

they

A trial

same t i m e a s t h e s e o t h e r c l a i m s

involve
of

this

in this

case

w o u l d be p r e j u d i c i a l t o t h i s d e f e n d a n t .

EIGHTH AFFIRMATIVE DEFENSE
Should
special

the d e f e n s e s r a i s e d b y ,

appearance

in

such

and

in

preliminary

nature

defenses

j u r i s d i c t i o n be d e n i e d , a n d p r e s e r v i n g same,
re-pleads

the

to

of

the

contest

t h e defendant herein

a l l o f t h e FIRST t h r o u g h t h e SIXTH PRELIMINARY DEFENSES

a s and f o r a f f i r m a t i v e defenses h e r e i n .

NINTH AFFIRMATIVE DEFENSE
The p l a i n t i f f s , d e f e n d a n t s o t h e r t h a n Crown C o r k , a n d p e r s o n s
t h a t a r e n o t a p a r t y t o t h i s a c t i o n a s s u m e d a known a n d o b v i o u s
r i s k , and, indeed c r e a t e d and caused t h e r i s k by t h e i r conduct and
f a i l u r e t o d i s c o v e r a n d a v o i d t h e c o n d i t i o n c o m p l a i n e d o f i n work

ANSWER

places, with knowledge and understanding of the problems and risks.
TENTH XFFISWATIVE D E m N S E

The

plaintiffs,

by

improper

attentiveness

to

their

own

welfare, and other conduct in this matter, are estopped from
asserting their claim.
ELEVENTH AFFIRMATIVE DEFENSE

This action against Crown Cork is barred by the statute of
limitations, including inter alia, 1 .C. $5 5-201 et seq including S
i3

1

b

5-216, 4 5-218, 5 5-224, 5 5-219, (negligence, two years), and

§

6-

1403 (3) [products liability, two years] .
TWELFTH AFFIRMATIVE DEFENSE

This action against Grown Cork is barred by the doctrines of
waiver and laches.
THIRTEENTH AFFIRMATIVE DEE'ENSE

Crown Cork alleges that if there was any sale herein, under
Idaho law, including Idaho Uniform Commercial Code

§

28-2-605, a

buyer waives the objection to any sale by failure to particularize
objections.

Moreover, under Idaho law, including Idaho Uniform

Commercial Code

§

28-2-607, a buyer who accepts goods is precluded

from rejection of

said goods, and

"the buyer must

within

a

reasonable time after he discovers, or should have discovered any
breach,

notify

recovery."

ANSWER

the

seller of

breach

or

be

barred

from

any

These legal provisions create a duty in plaintiffs, or others,
including (inter alia) the plaintiffs' employer, to inspect and to
give notice of any defects. The incident in this matter was caused
by the negligent, omitted, or otherwise wrongful inspection and
failure to give notice by others, and not by this defendant.
F O m T E E N T N AFFIRMATIVE DEFENSE

Any and all injury, damage, or monetary loss sustained by the
plaintiffs, or complained of herein, or under the circumstances
alleged, was caused or contributed to by the negligence of said
r

plaintiffs, which was equal to or greater than any negligence on
the part of Grown Cork, and by reason thereof, the plaintiffsf
claim is barred, and in no event does this answering defendant, by
raising this defense, in any way admit any negligence, and to the
contrary,

this

answering

defendant

negligence alleged against it.

specifically

denies

any

The negligence of plaintiffs, or

other persons or parties, was a direct and proximate cause of the
alleged injury, damage, and loss, and recovery by the plaintiffs is
barred pursuant to I.C. 5 6-801 et seq, 5 6-1404, and 5 6-1405.
That

is,

the

plaintiffsf

claim

is

so barred

for

reason of

plaintiffs, or other persons or parties, failure to use that degree
of care that would have been used by a reasonable and prudent
person

under

similar

circumstances

and

that

such

negligence

proximately caused and contributed to cause the matters complained
of in plaintiffsf complaint which is barred from recovery pursuant
ANSWER

d 5-6

t o 1.C. S 6-801 e t s e q , S 6 - 1 4 0 4

and

FIFTEENTH M F I
Plaintiffsf

S 6-1405.
IVE B E m N S E

i n j u r i e s a n d damages,

i f any,

were p r o x i m a t e l y

c a u s e d i n whole o r i n p a r t , by t h e n e g l i g e n c e o f d e f e n d a n t s o t h e r
t h a n Crown C o r k , a n d / o r p e r s o n s n o t a p a r t y t o t h i s a c t i o n .

SIXTEENTH M F I m T I W DEFENSE
A t a l l t i m e s pertinent hereto,

scientific
i

materials

knowledge
reflecting

and
the

the

t h e s t a t e o f t h e m e d i c a l and

published

state

of

the

literature
medical

and

and

other

scientific

1

knowledge was s u c h t h a t n o p e r s o n o r e n t i t y e i t h e r knew n o r c o u l d
h a v e r e a s o n a b l y known t h a t t h i s d e f e n d a n t f s p r o d u c t s p r e s e n t e d a
f o r e s e e a b l e r i s k o f l o n g - t e r m o r l a t e n t harm t o p l a i n t i f f s i n t h e
normal and e x p e c t e d u s e o f t h o s e p r o d u c t s .
I n t h e a l t e r n a t i v e , t o t h e e x t e n t t h a t any o f t h i s defendantf s
p r o d u c t s may b e deemed u n s a f e , a n d t h i s d e f e n d a n t e x p r e s s l y d e n i e s
t h a t t h e y were, t h e y w e r e u n a v o i d a b l y u n s a f e ,

and c o u l d n o t have

b e e n made more s a f e f o r t h e i r i n t e n d e d u s e u n d e r t h e s t a t e o f t h e
a r t and technology e x i s t i n g i n t h e i n d u s t r y a t a l l t i m e s p e r t i n e n t
t o t h i s case.

SEVENTEENTH AFFIRMATIVE DEFENSE
T h i s d e f e n d a n t f s p r o d u c t s , i f a n y w e r e s o l d h e r e i n , were s o l d
t o , o r f o r t h e u s e o f , p u r c h a s e r s a n d / o r consumers s o p h i s t i c a t e d i n
the contents,

hazard,

and use of

s a i d p r o d u c t s and i n complete

c o n t r o l o f t h e work p l a c e w h e r e i n t h e p l a i n t i f f s were a l l e g e d l y

ANSWER

9

45-7

exposed; by reason of the sale by "chis defendant to a learned.
intermediary

or

sophisticated

purchaser,

Liability

of

this

defendant, if any, terminated upon sale, and this defendant was
relieved of any duty to inform the purchaserfs employees, including
plaintiffs, of the contents, hazards, or safe use of the products.
EIGHTEENTH AFFIRMATIVE D E m N S E
Plaintiffs' injuries and damages, if any, were proximately
caused, in whole or in part, by the plaintiffs, defendants other
than Crown Cork, or other persons not a party to this action,
7 1

4:

misuse, abuse, or improper use of the product referred to in the
complaint.

If said misuse, abuse, or improper use was not the sole

proximate cause of the plaintiffsf injuries and damages, if any, it
was at least equal to or greater than the responsibility or
liability of Crown Cork.
NINETEENTH AFFIRMATIVE DEFENSE
Plaintiffs' injuries and damages, if any, were proximately
caused, in whole or in part, by the superseding, intervening acts
and/or omissions of plaintiffs, and/or of defendants other than
Crown Cork, and/or other persons not a party to this action.
TWENTIETH AFFIRMATIVE DEFENSE
There is no privity of contract and/or any other type of
privity between the plaintiffs and Crown Cork.
TWENTY FIRST AFFIRMATIVE DEFENSE
At all relevant times referred to in the complaint, the
ANSWER

10

plaintiffs were employed and was entitled to worker's compensation
benefits from their employer or employers; and hence this action is
barred since such is plaintiffs' exclusive remedy.
TWENTY SECOND AFFIRMATIVE DEFENSE

At all relevant times referred to in this complaint, tho
plaintiffs were employed and was entitled to, and did receive,
worker's

compensation benefits from their employer or employers,

and plaintiffs will, in the future, receive additional benefits.
cj

Moreover,

the plaintiffs'

employer or

employers was

or were

I
i-

i
d
-

negligent in or about the matters referred to in the complaint, and
such

negligence

on

the

part

of

said

employer

or

employers

proximately contributed to the happening of the events and to the
matters of damage complained of by plaintiffs, and that by reasons
thereof, this defendant is entitled to contribution, equitable
(common law) indemnity, subrogation, and to set off any such
benefits received or to be received by the plaintiffs against any
judgment which may be rendered in favor of plaintiffs herein.
asserting

this

defense,

this

defendant

does

not

admit

In
any

responsibility or liability on behalf of this defendant, and does
not admit the plaintiffs have suffered any injuries or damages,
but, to the contrary, specifically denies any and all allegations
of responsibility and liability towards the plaintiffsf alleged
injuries and damages as set forth in the complaint.

ANSWER

NTY T H I N A F F I

That p l a i n t i f f s may have

IVE DEFENSE

a c c e p t e d compensatiio

s e t t l e m e n t of t h e c l a i m s e t f o r t h i n t h e p l a i n t i f f s '

in partial
complaint t o

which t h i s d e f e n d a n t i s e n t i t l e d t o a p r o t a n t o r i g h t of s e t o f f ,
subrogation, contribution and/or indemnification.
TWENTY FOURTH A F F I m T I V E DEFENSE

T h a t p l a i n t i f f s may n o t be t h e r e a l p a r t y i n i n r e r e s t w i t h

r e s p e c t t o a l l o r a p o r t i o n of t h i s c l a i m , c o n t r a r y t o R u l e 1 7 of
t h e Idaho Rules of C i v i l Procedure.
,?

TWENTY F I F T H AFFIRMATIVE DEFENSE

0

At

all

times

denying

that

the

manufactured b y i t , were d e f e c t i v e ,

products

sold,

but

not

t h i s defendant a l l e g e s t h a t

such p r o d u c t s were a c q u i r e d i n s e a l e d packages o r c o ~ t a i n e r so r
were never

i n t h i s defendantfs possession,

having been

shipped

d i r e c t l y t o t h e product p u r c h a s e r by t h e p r o d u c t m a c u f a c t u r e r .
This d e f e n d a n t d i d n o t have a r e a s o n a b l e o p p o r t u n i t y t o i n s p e c t
those products sold,

i n a manner which would o r s h o u l d , i n the

e x e r c i s e of r e a s o n a b l e c a r e have r e v e a l e d any d e f e c t i v e c o n d i t i o n ;
t h i s d e f e n d a n t had no knowledge o r reason t o know t h a t t h e p r o d u c t s
s o l d were d e f e c t i v e .
TWENTY SIXTH AFFIRMATIVE DEFENSE

P l a i n t i f f s f c l a i m s may be b a r r e d by a c c o r d , s a t i s f a c t i o n , and
settlement.

ANSWER

NTY SEWNTW AFFI

T I W DEFENSE

Plaintiffs f injuries and damages, if any, were caused after
the expiration of the useful safe life of the product or products
referred to in the complaint.

See I.C. S 6-1403.

TWENTY EIGHTH AFFI

IVE D E m N S E

Plaintiffs, by failing to act reasonably, have failed to
mitigate and/or avoid the consequences of the damages to which they
may have otherwise allegedly been entitled.
TWENTY NINTH AFFIRMATIVE DEFENSE

A judgment against Crown Cork, without valid and sufficient
proof that Crown Cork manufactured and/or sold the product or
products

that allegedly, actually and proximately

caused the

alleged damage to the plaintiffs would be a denial of due process
of law, and otherwise illegal and improper.
THIRTIETH AFFIRMATIVE DEFENSE

The alleged injuries complained of by the plaintiffs are
wholly or partially caused by independent means including, inter
alia, the conduct and habits of the plaintiffs and exposure to
other particulates in the environment.
THIRTY FIRST AFFIRMATIVE DEFENSE

Plaintiffsf injuries and damages, if any, were proximately
caused, in whole or in part, by plaintiffs, defendants other than
Crown Cork, or persons not a party to this action, and alteration
or modification of the product.

Further, if such alteration or

ANSWER
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modification of the product was not the sole proximate cause of
plaintiffsr injuries and damages, if any, it was at least equal to

or greater than any responsrbility or liability of Grown Cork.
THIRTY SECOND AFFI

IVE DEFENSE

Crown Cork was not a product seller of the product or products
referred to in the complaint. Moreover, even if Crown Cork were a
product seller, they did not have a reasonable opportunity to
inspect the product or products in a manner which would or should,
in the exercise of reasonable care, have revealed the existence of
I

any defective condition which is in issue in this case.

This

i

\<

defense exists at common law and under the Idaho Product Liability
Act of I.C. 5 6-1407.
In asserting this defense, Crown Cork does not admit that the
product or products

referred to in the complaint were

in a

defective condition, does not admit that it was a product seller or
sold any asbestos product, does not admit any responsibility or
liability of Crown Cork, and does not admit any injuries or damages
of plaintiffs.
THIRTY THIRD AFFIRMATIVE DEFENSE

This answering defendant, while at all times denying any
liability or

responsibility whatsoever

to

plaintiffs

herein,

alleges that it has no liability or responsibility for other
persons and entities, including other persons and entities who are
defendants herein, and that plaintiffs should be limited to seeking
ANSWER

14

A42

recovery from this answering defendant for the proportion of the
negligence, causation and alleged damages for which this answering
defendant is liable, if any.

Further, Crown Cork was not a

manufacturer of any, or a substantial share of, the asbestos
products sold at the time of plaintiffsf alleged injuries.
THIRTY FOURTH A F F I m T I V E DEFENSE
Crown Cork had no duty to give instructions to plaintiffs or
warn plaintiffs of any hazards attendant to the contact with, use
of, or exposure to its products allegedly containing asbestos,
i

d

whether known or constructively known by Crown Cork because those
hazards were known by other persons who employed the plaintiffs and
others.
THIRTY FIFTH AFFIRMATIVE DEFENSE
That

the

asbestos

that

is

alleged

to

have

caused

the

plaintiffsf injuries are: (a) not a "product"; (b) did not have a
"defect" (c) was not sold to a "consumer"; (d) was not "sold" by
this defendant to plaintiffs as a "product seller": within the
meaning of the Restatement of Second Torts 2d

§

402 (A) or the

Restatement of Third Torts, the Idaho Products Liability Act (Idaho
Code S 6-1404, et seq. ) and Idaho common law.

Hence there is no

liability, strict or otherwise for this defendant based on the
theory of product liability.
THIRTY SIXTH AFFIRMATIVE DEFENSE
All actions taken by the plaintiffs to expose themselves to
ANSWER

the materials alleged in the complaint were taken pursuant to U.S.
Government specifications and subject to U.S. Government inspection
and supervision of the work area and any and all duties that Grown
Cork may have had to plaintiffs was satisfied by compliance with
applicable U.S.

Government

specifications and/or

supervision.

Accordingly, this defendant is immune or exempt from liability in
this case.
THIRTY SEVENTH AFFIRMATIVE DEFENSE
That plaintiffs' claims and damages are barred or limited by
the Idaho Tort Reform Law; L.C. 5 6-1601 et seq, including S 61602,

§

1603, and 5 1604.
THIRTY EIGHTH AFFIRMATIVE DEFENSE

There is no concert or concurrence of action between Crown
Cork and any of the other defendants herein.

Crown Cork and the

other defendants are not joint tortfeasors and, accordingly, Crown
Cork may not be held jointly and severally liable with the other
defendants herein for any actions,
THIRTY NINTH AFFIRMATIVE DEE'ENSE
If any of the products described in plaintiffs' complaint were
manufactured, sold, supplied, or distributed by Crown Cork, which
is denied, such products were manufactured, sold, supplied, or
distributed

in

specifications.

ANSWER

conformity

with

such

government

contract

FORTIETH AFFI

TIVE DEFENSE

P l a i n t i f f s ' i n j u r i e s a n d damages, i f a n y , were n o t f o r e s e e a b l e
by

Grown

Cork, which

at

all

times

material

herein

acted

in

a c c o r d a n c e w i t h t h e s t a t e o f s c i e n t i f i c knowledge, a s a v a i l a b l e a t
the time.

FORTY FIRST AFFIRMATIVE DEFENSE
Any e x p o s u r e o f t h e p l a i n t i f f s t o a s b e s t o s - c o n t a i n i n g p r o d u c t s
s o l d , s u p p l i e d , o r d i s t r i b u t e d by Crown Cork, which i s d e n i e d , was
*

minimal,

s p e c u l a t i v e and c o n j e c t u r a l a s

to

be

insufficient

to

e s t a b l i s h t o a reasonable degree of c e r t a i n t y o r p r o b a b i l i t y t h a t
such exposure caused p l a i n t i f f s '

a l l e g e d i n j u r i e s a n d damages.

FORTY SECOND AFFIRMATIVE DEFENSE
Plaintiffs'

i n j u r i e s a n d damages,

i f a n y , were t h e s o l e a n d

proximate r e s u l t of an unavoidable a c c i d e n t .

FORTY THIRD AFFIRMATIVE DEFENSE
I f i t i s d e t e r m i n e d t h a t Crown Cork i s l i a b l e t o p l a i n t i f f s ,

then

Crown

Cork

is

entitled

to

recover

from

each

and

every

d e f e n d a n t named o r t o b e named h e r e i n f o r i n d e m n i f i c a t i o n o r , i n
the alternative,

c o n t r i b u t i o n from t h e o t h e r d e f e n d a n t s i n t h i s

case.

FORTY FOURTH AFFIRMATIVE DEFENSE
That a s of t h e d a t e of t h i s answer,
been a b l e t o engage i n f u l l discovery,

t h i s defendant has not

and s p e c i f i c a l l y r e q u e s t s

t h a t t h i s C o u r t a l l o w t h i s a n s w e r i n g d e f e n d a n t t o amend t h 'i s answer

ANSWER

t o a s s e r t further a f f i r m a t i v e d e f e n s e s once t h e same a r e determined
a s discovery progresses.
FORTY FIFTH AFFI
The p l a i n t i f f s i n t h i s c a s e Alene S t o o r , i n d i v i d u a l l y , and a s

spouse and p e r s o n a l r e p r e s e n t a t i v e of t h e e s t a t e of John D . S t o o r ,
and perhaps p l a i n t i f f

Robert L. Hronek,

l a w s u i t a g a i n s t Grown Cork

&

S e a l Company i n Georgia and t h e r e i s

a n o t h e r a c t i o n pending between
cases,
,"

and

specifically

have p r e v i o u s l y f i l e d a

the

these p a r t i e s .

case

of

the

The p l a i n t i f f s '

plaintiff

Stoor

wzs

p r e v i o u s l y d i s m i s s e d i n t h e S t a t e of Georgia and cannot be r e - f i l e d

i.

in

the

State

of

Idaho

under

principles

of

res

judicata

and

c o l l a t e r a l estoppel.
PFXAYER

t h i s defendant p r a y s t h a t t h e Court d e c l i n e t o

WHEREFORE,

assert

jurisdiction

over

it,

grant

one,

some

or

all

of

its

d e f e n s e s , and t h a t t h i s l i t i g a t i o n and t h e a c t i o n be d i s m i s s e d , and
t h a t p l a i n t i f f s t a k e no judgment a g a i n s t Crown Cork i n t h i s a c t i o n .
Further,

that

this

defendant

be

awarded

costs,

expenses,

and

a t t o r n e y f e e s n e c e s s a r i l y and r e a s o n a b l y i n c u r r e d i n t h e d e f e n s e of
t h i s a c t i o n , i n c l u d i n g a l l such under and by v i r t u e of Idaho law,
and f o r such o t h e r r e l i e f f o r t h i s defendant a s t h i s Court may deem
just

and p r o p e r i n due o r d e r and time under t h e Idaho Rules of

C i v i l Procedure.

ANSWER
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of November 2006.
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ANSWER

83303

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
MILDRED CASTTORENA, et a1
Plaintiffs,

1
)
)
)

VS.

1

G E N E U L ELECTRIC, et al.

)
)

CASE NO. CV2006-2474Pf
0IRE)ER.OF DISMISSAL
OF DEFENDANT PILKIWGTON
NORTH AMERICA, 1NC.

1
3
1\

Defendants.

)

1

,4;

Pursuant to Stipulation for Dismissal with Prejudice of Defendant Pilkington North
America, Inc.;

NOW, T H E E F O W , IT IS HEEWI'TH O R D E E D Defendant Pilkington North
America. Inc, shall be and herewith is DISMISSED with Prejudice from the above entitled
matter.

IT IS SO ORDERED.
DATED this 9thday of November, 2006.

P E T ~ RD. McDERMOTT
District Judge
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CERTIFICATE OF MAILING
I, Katl-iy Smith, Deputy Clerk, do hereby certify that I sent a true and correct copy of-the
foregoing Order .for Dismissal with Prejudice of Pilkington North America, to counsel listed
below on this 9th day of November, 2006, with sufficient postage thereon prepaid:
Attorneys for Plaintiffs
James C. Arnold
PETERSEN, PARKINSON & ARNOLD PLLe
P.O. Box 1645
Idaho Falls, ID 83403-1645

C. Patterson Keahey
G. Patterson Keahey P.C.
One Independence Plaza, Suite 6 12
Birmingham, Alabama 35209
Attorneys for Defendants:
Thomas J. Lyons
Merrille & Merrill, Chartered
P.O. Box 991
Pocatello, ID 83204-0991
Attorneys for Owens Illinois, Inc.
Jackson Schmidt
PEEPLE JOHNSON CAN'TU & SCHMIDT, PLLC
1900 Seattle Tower Building
1218 Third Avenue
Seattle, WA 98 101
For: Owens Illinois, Inc.
Christopher C. Burke
Greener Banducci Shoemaker P.A.
The Carnegie Building
8 15 West Washington Street
Boise, ID 83702
For: Pilkington Dismissed
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Alan C. Goodman
Goodman Law Office
P.O. Box D
Rupert, ID 83350
For: Rupert Iron Works, Inc.

W. Marcus W. Nye
Racine, Olson, Nye, Budge & Bailey
P.O. Box 1391
Pocatello, ID 83204-1391
For: Advanced Industrial Supply (AIS)
Wade L. Woodard
Greener Banducci Shoemaker PA
The Carnegie Building
8 15 W. Washington Street
Boise, ID 83702
Mary Price Birk
Ronald L. Hellbusch
Baker & Hostetler LLP
303 East 17'h Avenue, Suite 1100
Denver, CO 80203
For: Certaintee Corporation and Union Carbide Corp.
David H. Maguire
Maguire & Ki-ess
P.O. Box 4758
Pocatello, ID 83205-4758
For: A. W. Chesterton Co. and Shepard Niles, Inc.
Christopher P. Graham
Brassey Wetherell Crawford & Garnett, LLP
P.O. Box 1009
Boise, ID 83702
For: Anchor Packing Company and Garlock, Inc.
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Murray Jim Sorensen
Blaser, Sorensen & Oleson, Cthd.
P.O. Box 1047
Blackfoot, 111 83221
For: Steel West, Inc.
A.Bruce Larson
P.O. Box 6369
Pocatello, ID 83205-6369
For: Cleaver-Brooks (A Division of Aqua Chem, In.), ITT Industries, Inc., and P & H Minii~g
Equipment, Inc. f/k/a Harnischfeger Gorp.
Gary L. Cooper
Cooper & Larsen, Ghtd.
P.O. Box 4229
Pocatello, ID 83205-4229
Steven V. Rizzo
Steven V. Rizzo, P.C.
1620 SW Taylor Street, Suite 350
Portland, OR 97205
For: Paramount Supply Co., and Zurn Industries, Inc.
C. Timothy Hopkins
Steven IS.Brown
Hopkins Roden Crockett Elansen & Woopes, PLLC
P.O. Box 51219
Idaho Falls, ID 83405-12 19
Kay Andrews
Brown McCarroll, LLP
111 Congress Avenue, Suite 400
Austin, TX 78701-4043
For: Kelly-Moore Paint Company, Inc.
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Kent Hansen
Cheri K. Cochbert
Union Pacific Railroad Company
280 South 400 West, #3250
Salt Lake City, UT 84 101

E. Scott Savage
Casey K. McCarrey
Berman & Savage
170 South Main Street, Suite 500
Salt Lake City, UT 84 101
For: Union Pacific Railroad Company
j

L. Charles Johnson 111
Johnson Olson, Chtd.
P.O. Box 1725
Pocatello, ID 83204- 1725
For: Crown Cork & Seal Company, Inc.
Gary T. Dance
Lee Radford
Moffatt, 'Thomas, Barrett, Rock & Fields, Ghtd.
P.O. Box 817
Pocatello, ID 83204
For: FMC Corp., Henry Vogt Machine Co., and Warrant Pumps, Inc.
Donald F. Carey
Robert D. William
Quane Smith LLP
2325 West Broadway, Suite B
Idaho Falls, ID 83402-2913
For: Reliance Electric Company and Rockwell Automation, Inc.
Howard D. Burnett
Hawley Troxell Ennis & Hawley LLP
P.O. Box 100
Pocatello, ID 83204
For: Eaton Electrical Inc. f/k/a Cutler-Hammer, Inc.
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Donald J. Farley
Wall Farley Oberrecht & Blanton, P.A.
P.O. Box 1271
Boise, ID 83701
For: NIBGO, Inc.
Michael W. Moore
Steven R. Kraft
Moore & Baslsin
P.O. Box 6756
Boise, ID 83707
For: Hill Brothers Chemical Go.
John A. Bailey, Jr.
Racine, Olson, Nye, Budge & Bailey, Chtd.
P.O. Box 1391
Pocatello, ID 83204-139 1
For: Geuld, Inc. and Goulds Pumps 'Trading Corp.
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Christopher P. Graham (IS13 No. G 174)
BMSSEU, WETHERELL, C U M r F O m & G
203 W. Main Street
P . 0 , Box 1009
Boise, Idaho 83701-1009
Telephone: (208) 344-7300
Facsimile: (208) 344-7077
Attorneys for Defendant Fairbanks Morse Pump
Corporation

IN THE DISTNCT COURT OF THE SIXTH JUDICIAL DISTHCT OF THE:
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

1s 7

MILDRED CASTOWNA, Individually
and as Spouse and Personal
Representative of the Estate of Ted
Castorena; A1,ENE STOOR, Individually
and as Spouse and Personal
Representative of the Estate of John D.
Stoor; STEPHANIE BRANCH,
Individually and as Persolla1
Representative of the Estate of Robert
Branch, Jr.; ROBERT L. HRONEK;
M A E E N E IUSLINC, Individually and
as Personal Represevitative of the Estate
of William D. Frasure; NORMAN L.
DAY,
Plaintiffs,

Case No. CV 2006-2474 PI

ANSWER AND DEMAND FOR JURI'
TRIAL

I

vs.
GENERAL ELECTRIC, et al.,
Defendants.

COMES NOWDefendant Fairbanks Morse Purnp Corporation ("Fairbanks"), by and through
for Wrongful Death and Loss
its undersigned attorneys ofrecord and answers Plaintiffs' Complai~~t
ANSWER AND DEMAND FOR JURY TRIAL - 1

675
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of Consortium - Asbestos and Jury Denland as follo\-crs.Further, that by entering its appearance,
Fairbanks does not waive any objection it may have as to jurisdiction, venue, or sufficiclicy of
process.

I. FIRST DEFENSE
PlaintiffsTornplaint fails to state a valid claim upon which relief may be granted.
11. SECOND DEFENSE

Fairbanks denies each and every allegation of Plaintiffs' Complaint not specifically admitted
herein.
1.
p8
#

-

hiswering paragraph 1 of Plaintiffs' Complaint, Fairbanks admits only that it is a

business entity organized and existing under the laws of a state other than Idaho and is authorized

P i

to do business in Idaho. Fairbanks is without knowledge or information sufficient to foml a belief
as to the truth of the allegations contained in paragraph 1 relating to other Defeadants. Fairbanlcs
denies the remaining allegations contained in paragraph 1.

2.

Answering paragraphs 2 through 20 of Plaintiffs' Complaint, Fairbanks has

insufficient information to form a belief as to the truth of any of the allegations relating to the
Plaintiffs or Defendants other than Fairbanks and, therefore, denies the same.
3.

Answering paragraph 21 of Plaintiffs' Complaint, Fairbanks admits only that it is a

business entity organized and existing under the laws of a state other than Idaho and is authorized
to do business in Idalio.
4.

Answering paragraphs 22 through 63 of Plaintiffs' Complaint, Fairbanks has

insufficient information to form a belief as to the truth of any of the allegations relating to the
Plaintiffs or Defendants other than Fairbanks and, therefore, denies the same.
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5.

Answering paragraph 64 of PlaintiffsTornplaint, Fairbanks denies the allegatiot~s

insofar as they are directed at Fairbanks. Further, Fairbanks has instrfficient infomation to folm a
belief as to the truth of any of the allegatioas relating to Defendants other than Fairbanlis and,
therefore, denies the same.
6.

Answering paragraphs 65 through 70, Fairbanks denies the allegations insofar as they

are directed at Fairbanks. Fairbanks fi&ber responds that it is without knowledge or infomation
sufficient to form a belief as to the truth of the allegations contained in paragraphs 65 tlirough 70 as
they relate to other Defendants and, therefore, denies them.

7.

Answering paragraph 7 1 ofPlaintiffs7Complaint, Fairbanks incorporates its previous

responses to the preceding paragraphs of Plaintiffs' Complaint.

8.

Answering paragraphs 72 through 78 of Plaintiffs3 Complaint, Fairbanks denies the

allegations insofar as they are directed at Fairbanks. Fairbanks further responds that it is without
lunowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraphs 72 through 78 as they relate to otlier Defendants and, therefore, denies them.
9.

Answering paragraph 79 of Plaintiffs' Complaint, Fairbanks incorporates its previous

responses to the preceding paragraphs of Plaintiffs' Complaint.
10.

Answering paragraphs 80 through 88 of Plaintiffs' Complaint, Fairbanks denies the

allegations insofar as they are directed at Fairbanks. Fairbanks further responds that it is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraphs 80 through 88 as they relate to other Defendants and, therefore, denies them.
11.

Answering paragraph 89 ofPlaintiffs7Complaint, Fairbanks incorporates its previous

responses to the preceding paragraphs of Plaintiffs' Complaint.
12.

Answering paragraphs 90 through 93 of Plaintiffs' Complaint, Fairbanks denies the

allegations insofar as they are directed at Fairbanks. Fairbanks further responds that it is withotrt
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tainsd tn

Itno\\~ledgeor infomation sufficient to f o ~ ma belief as to th
paragraphs 90 through 93 as they relate to other Defendants
i""v
8 *--

13.

Answefing piuagrapli 94 of Plaintiffs' Complaint, Fa~p$B@~@cq-%ates its previous
1 f Lt;,;di
"
Ij L

responses to the preceding paragraphs of Plaintiffs' Complaint.
14.

h s w e r i n g paragraphs 95 though 104 of Plaintiffs3Complaint, Fairbanks denies the

allegations insofar as they are directed at Fairbanks. Fairba&s further responds that it is lv~thout
knowledge or infomation sufficient to fonn a belief as to the truth of tlie allegations contained iri
paragraphs 95 through 104 as they relate to other Defendants and, therefore, denies them.
15.

B"

;
j

t,"

Answering paragraph 105 of Plaintiffs' Complaint, Fairbanks incorporates its

previous responses to the preceding paragraphs of Plaintiffs' Complaint.
16.

Answering paragraphs 106 through 111 of Plaintiffs' Complaint, Fairbanks dcnies

the allegations insofar as they are directed at Fairbanks. Fairbanks further responds that ir is witho~rt
lcnowledge or information sufficient to form a belief as to the truth of the allegations containsd in
paragraphs 106 though 111 as they relate to other Defendants and, therefore, denies them.
17.

Answering paragraph 1 12 of Plaintiffs' Complaint, Fairbanks incorporates its

previous responses to the preceding paragraphs of Plaintiffs' Complaint.
18.

Answering paragraphs 113 and 114 of Plaintiffs' Complaint, Fairbanks denies the

allegations insofar as they are directed at Fairbanks. Fairbanks fusther responds that it is without
knowledge or information sufficient to form a belief as to the truth ofthe allegations contained in
paragraphs 113 and 114 as they relate to other Defendants and, therefore, denies them.
19.

Answering paragraph 1 15 of Plaintiffs' Complaint, Fairbanks incorporates 11s

previous responses to the preceding paragraphs of Plaintiffs' Complaint.
20.

Answering paragraphs 116 through 122 of Plaintiffs' Complaint, Fairbanks denies

the allegations insofar as they are directed at Fairbanks. Fairbanks further responds that it is witiiout
ANSWER AND DEMAND FOR JURY TRIAL - 4
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knowledge or information sufficiertl to fonn a belief as to tlzc truth of the allegations contair~cd111
paragraphs 1 16 and 122 as they relate to other Defendants and, therefore, denies them.
21.

Answering paragraphs 124 and 125 of PlaintiffsTomplaint, Fairbanks denies the

allegations insofar as they are directed at Fairbanks. Fairbanks further responds that it is witl~out
knowledge or illfornation sufficient to fonn a belief as to the truth of the allegatiol~scontailled in
paragraphs 124 and 125 as they relate to other Defendants and, therefore, denies them.
111. FAIRBANKS HEREBY ASSERTS THE FOLLOWING S E P A U T E AND
DISTINCT AFFIMATIVE DEFENSES
1.

That the Plaintiffs' claims are barred because they were not presented within the time

prescribed by law for the con~mencementof an action upon the claims asserted, pursuant to the
appropriate statute of limitation, including, but not limited to, the following separate and distinct
sections of the Idaho Code 5s 5-201, 5-216,5-219, 6-1303 and 6-1403(3).
2.

That the Complaint, and all causes of action contained therein, have failed to set fbrth

facts and allegations sufficient to constitute a cause of action against Fairbanks in that the Complaint
fails to state with particularity the circumstances constituting the alleged ti-audulent concealment of
the alleged wrongs. Fairbanks has never engaged in any deception or haud. The claims asserted in
the Complaint, therefore, are barred by the relevant statutes of limitation.

3.

That Plaintiffs unreasoliably delayed in bringing this action, without good cause

therefore, and thereby have prejudiced the rights of Fairbanks, and as a direct and proximate car;se
thereof, this action is barred by laches.
4.

That Plaintiffs have not been injured by any product manufactured by Fairbanks.

That at all relevant times, all Fairbanks products were in conformity with the state of the art
in the industry and with Federal Standard. The products made by Fairbanks are not inherently
dangerous to human safety. Any asbestos in any Fairbanks product is locked in, incapsulated, and
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firmly bound or otherwise contained. Fairbarilcs products do not release dangerous a ~ ~ o u nof
ts
asbestos dust or fibers into the air.

5.

That Fairbanks has had no notice or reason to believe that any of its products might

be potentially hazardous, since, zrzter alia, any asbestos fibers contained in its products are locked
in, incapsulated, and firmly bound, or otherwise contained. Fairbanks could not have reasonably
foreseen any danger associated with the use of any of its products and may not be charged wit11 the
notice that any of its products posed hazard.
Fairbanks has never been and is not now a part of the "asbestos and insulation products"
industry to which Plaintiffs refer. Any alleged knowledge possessed by a member of said industry

-

was not shared by and may not be imputed to Fairbanks because Fairbanks has not manufactured

r

asbestos-containing insulatioii products.
6.

That Fairbanks did not know or believe and had no reason to lmotv or believe at the

time that Plaintiffs were allegedly exposed to its asbestos-containing products, or at any time, that
they posed a risk sufficient to give rise to a duty to warn.
That at all times since the enactment of the Occupation Safety and Health Act ("OSHA"),
Fairbanks has fully complied with the requirements of OSHA and rules and regulations thereunder.
7.

That any warranties deemed to have been made by Fairbanks were either fulfilled,

terminated, or disclaimed.
8.

That insofar as the Plaintiffs' Complaint is based on an allegation of

misrepresentation and fraud by Fairbanks, the Complaint fails to state with particularity the
circumstances constituting the alleged fraud. The Complaint, therefore, fails to state a claim against
Fairbanks upon which relief may be granted. Fairbanks has never engaged in any concealment,
misrepresentation, or fraud.
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9.

That the alleged injuries of Plaintiffs were caused, in whole or in part, by their own

acts or omissions in that, m o n g other things:
a.

Plaintiffs failed to exercise ordinary care for their own safety wlien they knew

or sbo~rldhave known of the hazards i~icidentto their work;
b.

Plaintiffs failed to utilize protective clothing and safety equipinent when tl-ley

knew or should have h o w n that the materials with which they were working might be hamf~il;
c.

Plaintiffs failed to properly use Fairbanks products and subjected them to use

that was abnormal, inappropriate, improper, and not reasonably foreseeable by Fairbanks;
d,
L$

Plaintiffs failed to advise, request, or demand that their employer(s) provide

proper safety equipment, clothing, and protective devices for their use as employees;

b

Plaintiffs failed to heed advice and u aniing given about proper and safe working conditici~is
and use of the products with which they were working and failed to use equipment provided to them
by their employer(s) and others.
10.

That Plaintiffs assunied any risks incident to their employment, including exposure

to asbestos. Plaintiffs, at all times mentioned in the Complaint, were aware of all conditions oftheir
employment, and fully appreciated all the risks, if any, that were involved, including exposure to
asbestos. Notwithstanding such knowledge on the part of the Plaintiffs, Plaintiffs continued in their
employment and voluntarily assumed the risk of the very injuries, if any, of which the Plaintiffs
complain. Such an assumption of the risks is a bar to any recover against Fairbanks.
11.

That the injuries and damages alleged in said Complaint, and each and every cause

of action thereof, if any there were, were the direct and proximate result of the misuse, abuse, or
alteration of saidproducts after they left the custody and the control ofFairbanks by Plaintiffs and/or
their employers.
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12.

That the culpable conduct of the Plaintiffs, including their own negligence and

assumption of the risk, caused, in whole or in part, the damages alleged in the Complaint, and
therefore, the alleged dmages should be diminished in the proportion which the culpable conduct
attributable to the Plaintiffs bears to any culpable conduct by Fairba&s that allegedly caused damage
to the Plainliffs.
13.

That any finding of negligence against Fairbanks should be compared to the

negligence of all other parties to this action, including the Plaintiffs and all other Defendants.
1
i

,pa'

That any alleged injuries to the Plaintiffs were due to and solely caused by the

negligence of their employers, their agents, and employees in failing to provide safe and suitable

4

b

working conditions; in failing to properly train and supervise the Plaintiffs; in failing to warn the
Plaintiffs of any dangerous condition that such employer, their agents, and employees h e w or
should have known were incident to the work being performed by the Plaintiffs; and in failing to
provide safety equipment to the Plaintiffs. The negligence of said employer, their agents, and
employees is an intervening and superseding cause of the alleged injuries to the Plaintiffs and a bar
to any recovery by the Plaintiffs against Fairbanks.
15.

That the Plaintiffs' employer(s) was aware of the possible risks, if any, involved in

the utilization ofmaterials containing asbestos, and fully appreciated all of risks, if any, and further
voluntarily assumed the risks of injuries, losses, and damages, if any, as set forth in the Complaint.
The assumption of this risk proximately contributed to and caused the damages, if any, described
in the Complaint.
16.

That the worker's compensation carriers for said employers have made and will in

the future make certain payments to the Plaintiffs herein by reason of the injuries Plaintiffs allegedly
received while in the course and scope of their employment for said employers. That the aforesaid
carelessness and negligence bars recovery against Fairbanks of all s m s paid or to be paid to or on
ANSWER AND DEMAND FOR JURY TRIAL - 8
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behalf of Plaintiffs by way of worker's compensation benefits as aforesaid. That the carelessness
and negligence of said employers is by law imputed to said insurarice carriers.
17.

That the Complaint herein, and each cause of action thereof, is barred as against

Fairbmks by the provisions of Idaho Code 5s 72-201, et seq.
18.

That insofkr as Plaintiffs intend to assert a claim for punitive damages, it is premised

on an alleged course of conduct vis u vis, the general public, and the Plaintiffs in this action, are
therefore, not the real parties in interest as to said purported punitive damage claim and are bmed
and foreclosed from asserting such a claim.

19.

Fairbanks did not participate in any of the activities for which Plaintiffs assert that

punitive damages may be assessed.
20.

Any asbestos containing products manufactured and sold by Fairbadcs which give

rise to Plaintiffs' claims herein were designed and manufactured pursuant to and in accordance u ith
specifications mandated by the United States Covernrnent or its agencies. The linowledge of the
United States Covernrnent and its agencies of any possible health liazards from use of such products
was equal or superior to that of Fairbanks, and, by reason thereof, Fairbanks is entitled to such
immunity from liability as exists in favor of the United States Government or its agencies.
2 1.

That Plaintiffs failed to mitigate their damages, if any.

22.

That Plaintiffs failed to join one or more necessary and indispensable parties.

23.

That in conformity with Idaho Code 9 6-802, Fairbanks cannot be liable to Plaintiffs

for any amount greater than that represented by the degree or percentage of fault, if any, attributable
to Fairbanks.
24.

Fairbanks denies all cross-claims that may be asserted against it in this matter.
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25.

The risk of m y injury or damage alleged in Plaintiffs' Complaint was unforeseeable

at the time relevant products were manufactured or sold.
26.

Plaintiffs' exposure to cigarette smoke, other tobacco products, or rioxious fumes and

residues caused or contributed to the damages alleged in the Plaintiffs' Complaint.

27.

Any exposure, if any, by Plaintiffs to Fairbarrks products alleged to contain asbestos

and not a proximate cause of Plaintiffs' alleged ~njuries.
must be considered de li.zll~tmz~s

38.

F a i r b d s hereby incorporates by reference all affirmative defenses heretofore and

hereinafter set forth by Co-Defendants as though fully set forth herein.
J

-

,

29.

Plaintiffs' claims and damages, if any, are ban-edor limited by the Idaho Tort Refonii

r.'

Act, Idaho Code fj 6- 1601, et seq.
30.

Fairbanks has not conducted discovery in this action and, therefore, expressly resewes

the right to amend this Answer to add additional or supplemental defenses and to file and serve otlier
responsive pleadings, allegations, or claims.

3 1.

Plaintiffs' claims are barred as a matter of public policy inasniuch as the social utility

and public benefit of asbestos-containing products outweigh any alleged rislts of sucli products.

32.

Plaintiffs have not sufficiently served Fairbanks in this matter and accordingly, tile

Court laclts jurisdiction over Fairbanks.
WEREFORE, Defendant Fairbanks Morse Pump Corporation prays that tlie Complaint be
dismissed with prejudice and without recovery and that judgment be entered in its favor for costs
expended in the defense hereof, including attorney fees, and for such other relief as the Court deenris
appropriate.
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1V. DEMAND FOR JURY TRIAL,
Defendant Fairbanks Morse Pump Corporation demands a trial by jury, composed of the
number of persons allowed by law, on all issues, claims, and defenses so triable.
DATED this

2

day of November, 2006.
BMSSEY, WETHERELL, C M b T O m & C m W T T

am, Of the Firm
efendant Fairbanks Morse Pump
Corporation

CERTIFICATE OF SERVICE

?

I H E E B Y CERTIFY that on this
day of November, 2006,I served a true and conect
copy of the foregoing ANSWER AND DEMAND FOR JURY TRIAL upon each of the following
individuals by causing the same to be delivered by tlie method and to the addresses indicated below:

X

James C. Arnold
PETERSEN, P m m S O N & ARNOLD
PLLC
390 Nortli Capitol Avenue
P.O. Box 1645
Idalio Falls, Idalio 83403- 1645
Attorneys for Plaint@s

U.S. Mail, postage prepaid
Hand-Delivered
Overniglit Mail
Facsimile (208) 522-8547

G. Patterson Keahey
G. PATTERSON KElAHEY, P.C.
One Independence Plaza, Suite 6 12
Birmingliarn, Alabama 3 5209
Attorneys for Plairztiffs

U.S. Mail, postage prepaid
Hand-Delivered
Overniglit Mail
Facsimile (205) 871-0801

L. Cliarles Johnson I11
JOHNSON OLSON CHARTEMD
4 19 West Benton
P.O. Box 1725
Pocatello, Idaho 83204- 1725
Attorneys for Defendant Crown Cork & Seal
Company

U.S. Mail, postage prepaid
Hand-Delivered
Overniglit Mail
Facsimile (208) 232-9 161
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Christopher G. Burke
C m E N E R BANDUCCI SHOEMAKER, P.A.
The Carnegie Building
8 15 West Washington Street
Boise, Idaho 83702
Attorneys for Defendants CBS Corporation,
f/k/a Viacorn IEC.,f M n ryestinghouse Electric
Corporation, Ingersoll-Rand Co~zpuny,uftd
Pzlkington North Amenca, h e .

U.S. Mail, postage prepaid
Haxid-Delivered
Overnight Mail
Facsiinile (208) 3 19-2601

Howard D. Burnett
HAWLEY TROXELL E W I S & HAWZEY,
LLP
333 South Main Street
P.O. Box 100
Pocatello, Idaho 83204
Attorneys for Defendarzt Eaton Electrical I~zzc.,
f / k h Ctitler-EIammer h c .

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (205) 233- 1304

Alan C. Goodman
GOODMAN LAW OFFICE
P.O. Box D
7 17 7th Street
Rupert, Idaho 83350
Attorneys for Defendnrzt Rupert Iron Works,
In c.

U.S. Mail, postage prepaid
Hand-Delivered
Overniglit Mail
Facsimile

David H. Maguire
MAGUIRE & KcRESS
1414 East Center
P.O. Box 4758
Pocatello, Idaho 83205-4758
Attornej)sfor Defendants A. FK Ches~erton
Company und Shepard Niles, k c .

f

Murray Jim Sorensen
BLASER, SORENSEN & OLESON,
CHARTERED
285 N.W. Main
P.O. Box 1047
Blackfoot, Idaho 8322 1
Attorneys for Defendant Steel West, Jne.
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U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 232-5 181

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 785-7080

b 86

P
i

A. Bruce Larson
Horizon Plaza, Suite 225
1070 Hiljne Road
Pocatello, Idaho 83201
A ttomeysfor Deferidan ts Cleaver-Brooh (a
divist~nofAqua Clzenz, Iizc.) ITTIndzistnes,
Iizc., and P dE Nkfining E"yuipt.~leizt,
Inc., f/Ma
Hamisclifeger Corporation

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

Gary T. Dance
Lee Radford
Benjamin C. Ritchie
MOFFATT, THOMAS, BARMET, ROCIC &
FIELDS, CHlriRTEWD
412 West Center
P.O. Box 817
Pocatello, Idaho 83204
Attorneys for Defendants H e ~ r yYogt Machine
Ca. a~1dWarrerz Pumps, Inc.

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 232-01 50

Donald F. Carey
Robert D. Williams
QUANE SMITH, LLP
2325 West Broadway, Suite B
Idaho Falls, Idaho 83402-2913
Attorneys for Defendant Babbitt Steam
Specialitjl Co.

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 529-0005

Gary L. Cooper
COOPER & L M S E N , CHARTERED
151 North 3rd Avenue, Suite 2 10
P.O. Box 4229
Pocatello, Idaho 83205-4229
Attorneys for Defendants Paramoune Supply
Company and Zurn Industries, Inc.

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

Steven V. Rizzo
STEVEN V. RIZZO, PC
1620 SW Taylor Street, Suite 350
Portland, Oregon 97205
Attorneys for Defendants Paramount Szkpplj]
Compa~zyand Zurn Industries, lizc.

U.S. Lh4ail,postage prepaid
Hand-Delivered
Overnight Mail
Facsimile
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C. Tilnothy Hopkins
Steven K. Brown
HOPUNS RODEN CROCICETT HANSEN
& HOOPES, PLLC
428 Park Avenue
P.O. Box 51219
Idaho Falls, Idaho 83405- 1219
Attorneys for Defendant k'elljl-bore Paint
Cornpan-v, Inc.

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 523-4474

Kent Hansen
Cheri K. Cochberg
W O N PACIFIC R A I L R O m COMPANY
280 South 400 West, $5250
Salt Lake City, Utah 84101
Attorrzeys for Defendant Union Paczfic
Railroad Compa~zy

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (801)

E. Scott Savage
Casey K. McGamey

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (80 1)

I ,*
I
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B E M A N & SAVAGE
170 South Main Street, Suite 500
Salt Lake City, Utah 84101
Attorneys for Defendant Ukion Pac~fic
Rail?-oadCofnpa~zj)
Wade L. Woodard
GREENER BANDUCCI SHOEMbKEiR, P.A.
8 15 West Washington Street
Boise, Idaho 83702
Attorneys for Defendants Union Carbide
Corporation and Certainteed Corpor-ation

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

Mary Price Birk
Ronald L. Hellbusch
B m R & HOSTETLER LLP
303 East 17th Avenue, Suite 1100
Denver, Colorado 80203
Attorneys for Defendants Union Carbide
Corporation and Certctinteed Corporation

X

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

Thomas J. Lyons
MERRILL & MERRILL, CHARTERED
109 North Arthur, 5th Floor
P.O. Box 991
Pocatello, Idaho 83204-099 1
Attorneys for Defendant Owens-Illinois Inc.

%

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 232-2499
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Jason Schmidt
PEPPLE J O m S O N CANTU & SCHMIDT,
PLLC
1900 Seattle Tower Building
1218 Third Avenue
Seattle, Washington 98 101
Attorrzeysfor Defendant Otuens-Illinoix fizc.
W. Marcus Nye
R A G M , OLSON, W E , BUDGE &
BAILEY, C H m T E W D
201 East Center
P.O. Box 1391
Pocatello, Idaho 83204-1391
Attorrzeys for Defendant Advanced Industrial
Supply, Inc.
Donald J. Farley
HALL, FAICEY, O B E W C H T &
BLANTON, P.A.
702 West Idaho, Suite 700
P.O. Box 1271
Boise, Idaho 83701
Attorneys for Defendant NIBCO Inc.
Michael W. Moore
Steven R. Kraft
MOORE & BASKIN, LLP
1001 West Idaho, Suite 400
P.O. Box 6756
Boise, Idaho 83707
Attorneys for De@ndant Hill Brothers
Chemica1 Cornpany

-

Y
-

X
-

ft

Brian D. Harper
161 Fifth Avenue South, Suite 202
P.O. Box 2838
Twin Falls, Idaho 83303-2838
Attorneys for Defendant Guard-Line, Inc.
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U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 232-6109

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 395-8585

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 336-703 1

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 734-4153

4, g9'

John A. Bailey, Jr.
RACmE, OLSON, W E , BUDGE &
BAILEY, CHARTEmD
201 East Center
P.O. Box 1391
Pocatello, Idaho 83204-1391
Attorneys for Defenrrlnnts Goukd Ineorpor-uted
and GoufdsPumps Trading Cmp.
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U.S. Mail, postage prepaid
Hmd-Delivered
Ovemight Mail
Facsimile (208) 232-41 09

HOPKINS RODEN CROCKETT
HANSEN (4;: HOOPES, PLLC
G. Timothy Hopkins, ISBN 1064
Steven K. Brown, ISBN 3396
428 Park Avenue
P. 0. Box 51219
Idaho Falls, Idaho 83405- 1219
Telephone: 205-523-4445
Facsimile: 208-523-4474
Attorneys for Defendant Alaskan Copper Works/Alco Investment Company
IN THE DISTRICT COURT OF THE SIXTH KJDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MILDRED CASTORENA, individually
and as spouse and personal representative
of the Estate of Ted Castorena; et al,

Case No. CV-2006-2474-PI
DEFENDANT A L A S U N COPPER
WORKSIALCO INVESTMENT
COMPANY'S ANSWER

Plaintiffs,
vs.

Fee Category: I. 1
Fee: $14.00

GENERAL ELECTRIC, et al,
Defendants.

COMES NOW, Alco Investment Company, identified in the Cornplaint as
Alaskan Copper Works, an "alternate entity," (Alco Investment Company and Alaskan Copper
Works are collectively referred to herein as "Alco"), and in answer to the Complaint on file
herein admits, denies and alleges as follows:

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
ANSWER - 1
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DEFENDANT'S RESIWONSE TO PLAINTIFF'S ALLEGATIONS
1. Jurisdiction and Venue
1.

Defeiidant specifically denies that it is or ever has been a product

manufacturer or seller of asbestos containing materials which were sold, distributed and used in
Idaho or anywhere else, and denies jurisdiction over it is proper. Except as so denied Defendatit
is without information sufficient to form a belief as to the truth of the allegations of paragraph I .

2.

Defendant is without information sufficient to form a belief as to tlie truth

of the allegations of paragraph 2.
I
I"

r

j

3.

Defendant admits that 3200 6"' Avenue South, Seattle, Washington is its

business street address, but denies the truth of the remaining allegations of paragraph 3.
4.

Defendant is without information sufficieiit to form a belief as to the trutli

of the allegations of paragraph 4.
5.

Defendant is without infor~~~ation
sufficient to form a belief as to the truth

of the allegations of paragraph 5.

6.

Defendant is without information sufficient to for111 a belief as to the trt~th

of the allegations of paragraph 6.
7.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 7.

8.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 8.
9.

Defendant is witl~outinformation sufficient to form a belief as to the truth

of the allegations of paragraph 9.

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
&?A
ANSWER - 2

21.

Dekt~dantis without information sufi"1cientto form a belief as to tlie truth

of the allegations of paragraph 2 1.

22.

Defendant is without inlbrmation sufficient to form a belief as to the truth

of the allegations of paragraph 22.

23.

Defendant is without information sufficient to for111 a belief as to the t i ~ h

of the allegations of paragraph 23.
24.

Dekndant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 24.

25.

Defendant is without infot-mation sufficient to form a belief as to the truth

I

J

ofthe allegations of paragraph 25.

L)

26.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 26.
27.

Defendant is without i~zfor~nation
sufficient to form a belief as to the truth

of the allegations of paragraph 27.

28.

Defendant is without information sufficient to form a belief as to tlie truth

of the allegations of paragraph 28.

29.

Defendant is witl-tout information sufficient to form a belief as to the truth

of the allegations of paragraph 29.
30.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 30.
3 1.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 3 1.

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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32.

Defendant is \;vitl-routinformation sufficient to form a belief as to the truth

of the allegations of paragraph 32.
33.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 33.
34.

Defendant is wlthout information sufficient to form a belief as to the truth

of the allegations of paragraph 34.

35.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 35.

36.
I

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 36.
37.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 37.

38.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 38.
39.

Defendant is without inforn~ationsufficient to form a belief as to the truth

of the allegations of paragraph 39.
40.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 40.
41.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 4 1.
42.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 42.

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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43.

Defendant is tvitbout information sufficient to form a belief as to the trutli

of tlie allegations of paragraph 43.
44.

Defendant is without information sufficient to form a belief as to the trath

of the allegations of paragraph 44.
45.

Defendant is without information sufficient to forni a belief as to the truth

of the allegatio~lsof paragraph 45.
46.

Defendant is without infor~nationsufficient to fonn a belief as to the tl-~~tli

of the allegations of paragraph 46.
47.

c

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 47.
48.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 48.
49.

Defendant is without information sufficient to form a belief as to the truth

of tlie allegations of paragraph 49.
50.

Defendant is without iiiforn~ationsufficient to form a belief as to the truth

of the allegations of paragraph 50.
5 1.

Defendant is without infornlation sufficient to form a belief as to the truth

of the allegations of paragraph 5 1.
52.

Defendant is without information sufficieilt to form a belief as to the truth

of the allegations of paragraph 52.
53.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 53.

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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54.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragrapli 54.

55.

Defendant is without info~~nation
sufficient to forni a belief as to the truth

of the allegations of paragraph 5 5 .
56.

Defendant is without illformation sufficient to form a belief as to the truth

of the allegations of paragraph 56.
57.

Defendant is without information sufficient to f o m ~a belief as to the ti-uth

of the allegations of paragraph 57.

58.

Defendant is without information sufficient to fonli a belief as to the truth

of tlie allegations of paragraph 58.

59.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 59.

60.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 60.
61.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 6 1.
62.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 62.
63.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 63.
64.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 64.

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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65.

Defendant is tvithout information su-flicient to form a belief as to the truth

of the allegations of paragrapli 65, but specifically denies that Plaintiffs or any of them were
damaged in any manner or any amount as a proximate result of any act or failure to act of
Defendant.
66.

Defendai~tis withour information sufEcient to form a belief as to the truth

of the allegations of paragrapli 66, but specifically denies that the concept of joint and several
liability is applicable to tliis case.
67.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 67, but specifically denies that the concept ofjoint and several
9

'e

liability is applicable to this case.

68.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragrapli 68.
69.

Defendant is without information sufficient to form a belief as to the trutll

of the allegations of paragraph 69.
70.

Defendant is without information sufficient to f o m a belief as to the truth

of the allegations of paragraph 70.
11. Count One (Negligence)

71.

Defendant realleges its answers to paragraphs 1 through 70 above as

though the same were here set forth in full.
72.

Defendant is without information sufficient to form a belief as to the truth

of the allegatio~lsof paragraph 72, but specifically denies that Plaintiffs were damaged in any
manner or in any amount as a proximate result of any act or failure to act of Defendant.
73.

Defendant denies the allegations of paragraph 73.

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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74.

Defendant is without information sufficient to form a belief as to the truth

of the allegatio~lsof paragraph 74, but specifically denies it acted negligently, and denies that
Plaintiffs were damaged in any manner or in any amount as a proximate result of any act or
failure to act of Defendant.

75.

Defendant is without information sufficiel~tto form a belief as to the truth

of the allegations of paragraph 75.
76.

Defendant is without infomatio~isufficient to form a belief as to the truth

of the allegations of paragraph 76, but specifically denies that Plaintiffs were damaged in any
1

manner or any arnount as a proximate result of any act, failure to act or product of Defendant.
77.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 77, but specifically denies the same with respect to any product of
Defendant.
78.

Defendant is without information sufficient to form a belief as to tlie truth

of the allegations of paragraph 78, but specifically denies it acted negligently, willfully,
wantonly or recklessly, and denies that Plaintiffs were damaged in any manner or in any amount
as a proximate result of any act or failure to act of Defendant.
111. Count Two

79.

Defendant realleges its answers to paragraphs 1 through 78 above as

though the same were here set forth in full.
80.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 80, but specifically denies its products were defective, nonmerchantable or not reasonably suited to the use intended, and denies that Plaintiffs were

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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daniaged in any manner or in any amount as a proxirnate result of any act, failure to act or
product of Defendant.

8 1.

Defendant is without iiiformation suficient to form a belief as to the truth

of the allegations of paragraph 8 1, but specifically denies the same as to ally product of
Defendant.
82.

Defendant is without information sufficient to fomi a belief as to the truth

of the allegations of paragraph 82, but specifically denies the same as to any product of
Defendant.
83.

Defendant is without informatior1 sufficient to form a belief as to the tntth

of the allegations of paragraph 83, but specifically denies the same as to any product of
Defendant.
84.

Defendant is without information sufficient to form a belief as to the trdth

of the allegations of paragraph 84, but specifically denies that Plaintiffs were damaged in any
manner or any amount as a proximate result of any act or failure to act of Defendant.
85.

Defendant is witliout i n f o ~ ~ i ~ a tsufficient
ion
to form a belief as to the trutli

of the allegations of paragraph 85, but specifically denies the same as to any product of
Defendant.
86.

Defendant is without information sufficieilt to form a belief as to the truth

of the allegations of paragraph 86, but specifically denies the same as to Defendant.
87.

Defendant is without information sufficieilt to form a belief as to the truth

of the allegations of paragraph 87, but specifically denies the same as to ally product of
Defendant, and denies that Plaintiffs were damaged in any manner or any amount as a proximate
result of any act, failure to act or product of Defendant.

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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58.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 58, but specifically denies that Plaintiffs were damaged in any
nianner or any amount as a proxiinate result of any act, failure to act or product of Defendant.
IV. Count Three

89.

Defendant realleges its answers to paragraphs I through 88 above as

though the same werc here set fol?h in full.
90.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 90, but specifically denies the same as to any product of
Defendant, and denies that Plaintiffs were damaged in any manner or ally amount as a proxiniate
result of any act, failure to act, representation or product of Defendant.

91.

Defendant is without informatioil sufficient to fornl a belief as to the truth

of the allegations of paragraph 91, but specifically denies the same as to any product of
Defendant.
92.

Defendant is witliout illformation sufficient to form a belief as to the truth

of the allegations of paragraph 92, but specifically denies the same as to any product of
Defendant, and denies that Plaintiffs were damaged in any manner or any amount as a proxiniate
result of any act, failure to act, representation or product of Defendant.
93.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 93, but specifically denies the same as to any product of
Defendant, and denies that Plaintiffs were damaged in any manner or any amount as a proximate
result of any act, failure to act, representation or product of Defendant.

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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V. Count Four

94.

Defendant realleges its answers to paragraphs 1 through 03 above as

though the sarne were here set forth in full.
95.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 95, but specifically denies the sarne as to Defendant, and denies
that Plaintiffs were damaged in any manner or any amount as a proximate result of any act.
failure to act or product of Defendant.
96.

Defendai~tis without information suf5cient to form a belief as to the truth

of the allegations of paragraph 96, but specifically denies tlie same as to Defendant, denies that
d

Plaintiffs were darnaged in any manner or any amount as a proximate result of any act, failure to
act, representation or product of Defendant, denies that the concept of joint and several liability
is applicable to this case, and denies that Plaintiffs can recover on tlze basis of any alleged civil
conspiracy.

97.

Defendant is without infon~iationsufficieilt to form a belief as to the truth

of the allegations of paragraph 97, but specifically denies the same as to Defendant and any
product of Defendant, denies that Plaintiffs were darnaged in any manner or any amount as a
proximate result of any act, failure to act, or product of Defendant, and denies that Plaintiffs can
recover on the basis of any alleged civil conspiracy.
98.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 98, but specifically denies the same as to Defendant or
Defendant's products, denies that Plaiiltiffs were damaged in any manner or any amouiit as a
proximate result of any act, failure to act, representation or product of Defendant, denies that the

DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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concept of joint and several liability is applicable to this case, and denies that Plaii~til'fscan
recover on the basis of any alleged civil conspiracy.

99.

Defeildant is without infol-niation sufficient to form a belief as to the truth

of the allegatiotts of paragraph 99, but specifically denies the same as to Defendant or
Defendant's products, and denies that Plairitiffs were damaged in any ilialiner or any amount as a
proximate result of any act, failure to act, representation or product of Defendant.
100.

Defendant is without information sufficient to form a belief as to the trutli

of the allegations of paragraph 100, but specifically denies the same as to Defendant or

Defendant's products, and denies that Plaintiffs were damaged in any manner or any amount as a
proximate result of any act, failure to act, representation or product of Defendant.
101.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 101, but specifically denies the same as to Defendant, denies that
Plaintiffs were damaged in any manner or any amount as a proxiinate result of any act, failure to
act, or product of Defendant, and denies that Plaintiffs call recover on the basis of any alleged
civil conspiracy.
102.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 102.
103.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 103, but specifically denies the same as to Defendant, denies Illat
Plaintiffs were damaged in any manner or any amount as a proximate result of any act, failure to
act, or vepresentatioii of Defendant, and denies that Plaintiffs can recover on the basis of any
alleged civil conspiracy.
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104.

Defendant is witl-tout infomation sufficient to form a belief as to the truth

of the allegations of paragraph 104, but specifically denies the same as to Defendant, and denies

that Plaintiffs can recover on the basis of any alleged civil conspiracy.
VI. Count Five

105.

Defendant realleges its answers to paragraphs 1 througl-t 104 above as

though the same were here set forth in full.
106.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 106.
107.

Defendant is witliout information sufficient to form a belief as to the truth

of the allegations of paragraph 107.
108.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 108.
109.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 109.
1 10.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 110.
11 1.

Defendant is without information sufficient to forni a belief as to the trutli

of the allegations of paragraph 111.

VII. Count Six
112.

Defendant realleges its answers to paragraphs 1 through 11 1 above as

though the same were here set forth in full.
113.

Defendant is without information sufficient to form a belief as to the tm-th

of the allegations of paragraph 113.
DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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114.

Defendai~tis uiithout inhrmation suficient to form a belief as to the tmch

of the allegations of paragraph 114, but specifically denies the same as to Defendant, and dciiies
that Plaintiffs were damaged iri any manlier or any amoutit as a proximate result of any act,
failure to act, or product of Defendant.

VXII. Count Eight (sic)
115.

Dekndant realleges its answers to paragraphs 1 througli 113 above as

though the same were here set forth in full.
i
v-

i

116.

Defendant is witllout inforn~ationsufficient to form a belief as to tlie trutli

of the allegations of paragraph 116.
117.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 117.
118.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 1 18.
119.

Defendant is without infomation sufficient to forni a belief as to tlie truth

of the allegatio~lsof paragraph 119.
120.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 120, but specifically denies the same as to Defendant.
12 1.

Defendant is without information sufficient to for111 a belief as to the tmth

of the allegations of paragraph 121, but specifically denies the same as to Defendant and denies
Defendant acted negligently.
122.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 122, but specifically denies that Defendant acted negligently, and
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denies Plaintiffs were damaged in any manner or any aniount as a proximate result of any act or
failure to act of Defendant.

VIII. Count Nine (sic)

123.

Defendant is without information sufficient to forni a belief as to the trutl~

of the allcgations of paragraph 123, but specifically denies the same at to Defendant.
124.

Defendant is without illformation s~rfficientto fomi a belief as to the tru.th

of the allegations of paragraph 124, but specifically denies the same as to Defendant and denies
i

Defendant acted negligently.
125.

Defendant is witl~outinformation sufiicient: to form a belief as to the truth

of the allegations of paragraph 125, but specifically denies that Defendant acted negligently, and
denies Plaintiffs were damaged in any manner or any amount as a proximate result of any act or
failure to act of Defendant.
Defendant further denies each and evely allegation of Plaintiffs' Complaint not
otherwise addressed herein.
FIRST DEFENSE
Plaintiffs' Complaint herein fails to state a claim upon which relief can be
granted.
SECOND DEFENSE
Plaintiffs' claims herein are barred in wl~oleor in part by the doctrine of laches,
waiver and estoppel.
THIRD DEFENSE
Plaintiffs' claims are barred because they were aware of the alleged hazards and
therefore expressly or impliedly assumed the risk of damage.
DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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FOURTI-I DEFENSE
The culpable conduct of Plaintiffs herein was at least equal to or greater than the
negligence of Defendant, if any, and was the sole, direct and proximate cause of any damage or
injuries suffered by Plaintiffs.

FIFTH DEFENSE
Plaintiffs' claims herein are bawed because the same, if any, were caused or
proximately caused by third parties or persons other than Defendant.
i

SIXTH DEFENSE
Plaintiffs' claims for damages herein are barred due to superseding and/or
intervening causes unrelated to any conduct of or product placed in the stream of commerce by
Defendant.
SEVENTH DEFENSE
Plaintiffs' recoveries, if any, are barred and/or subject to reduction because of the
comparative negligence, fault, responsibility or causation attributable to Plaintiffs and/or third
parties other than Defendant.
EIGHTH DEFENSE
Plaintiffs' claims for darnages herein are barred in that they were not proxinlately
caused by any act or failure to act of Defendant.
NINTH DEFENSE
Plaintiffs' claims for damages herein were the result of pre-existing conditions of
Plaintiffs not related to any conduct of or product placed in the stream of commerce by
Defendant.

DEFENDANT ALASKAN COPPER WORKS/ALCO INVESTMENT COMPANY'S
78?
ANSWER - 17

TENTH DEFENSE
Plaintiffs' clainis are barred in wl~oleor in part because an action for civil
conspiracy is not recognized in Idaho.
ELEVENTH DEFENSE
Plaintiffs' claims for damages, if any, were caused by Plaintiffs' and/or third
parties' misuse or unintended use of the product.
TWELFTH DEFENSE
Plaintiffs failed to mitigate their damages, if any, and to avoid tbs consequences
thereof, and therefore their claims are barred or subject to reduction andor apportionment.
THIRTEENTH DEFENSE
Defendant is entitled to set off against Plaintiffs' alleged damages, if any, sucl~
amounts as Plaintiffs have been conlpensated by any other person, corporation, insurance
company, fund or other collateral source, all as more specifically set forth in fduho Code § 61606.

FOURTEENTH DEFENSE
Plaintiffs' claims are barred, in whole or in part, by applicable statutes of
limitation, including Idaho Code §§ 5-219,6-1404(3) andor 28-2-725.
FIFTEENTH DEFENSE
Plaintiffs' damages, if any, are barred or limited by pertinent provisions of Idaho
law, including but not limited to Idaho Code 56-1601 and 46-1 604.
SIXTEENTH DEFENSE
To the extent Plaintiffs' claims are based on breach of warranty, they are baned
because Plaintiffs lack privity of contract with Defendant.
DEFENDANT ALASKAN COPPER WORKSIALCO INVESTMENT COMPANY'S
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SEVENTEENTI3 DEFENSE
To the extent Plaintiffs' clairns are based on breach of wananty, PlaintifKs do not
qualify as a third party beneficiaries of warranties express or implied pursuant to Idaho Code tj

25-2-3 18, and their claims are therefore barred.
EIGHTEENTH DEFENSE
Plaintiffs' wan^anty claims, if any, are barred by the failure to give reasonably
timely and proper notice of any alleged breach of tvarranty to Defendant.
NINETEETH DEFENSE
Plaintiffs' warranty claims, if any, are barred in whole or in part by effective
disclaimers.
TWENTIETH DEFENSE
Plaintiffs' Complaint fails to sufficiently allege the times and places at which the
events outlined in the Complaint allegedly occurred and it is therefore subject to disnlissal
pursuant to the Ida110 Rules of Civil Procedure, Rule 9(Q.
TWENTY-FIRST DEFENSE
Plaintiffs' Complaint fails to sufficiently allege the special damages, if any, which
Plaintiffs claim and any claim for such damages is therefore barred and/or the Complaint subject
to dismissal pursuant to the Idaho Rules of Civil Procedure, Rule 9(g).
TWENTY-SECOND DEFENSE
Plaintiffs' Complaint fails to allege the specific acts which constitute Defenda~it's
fraud and misrepresentation with sufficient particularity, and such claims are therefore barred
andlor subject to dismissal pursuant to the Idaho Rules of Civil Procedure, Rule 9(b).
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TWENTY-THIm DEFENSE
Plaintiffs' damages, if any, were not foreseeable in whole or in part, and therelore
cannot be recovered.
TWENTY-FOURTI-I DEFENSE
Defendant's liability, if any, is limited to the anlount representing its pro-rata
share of coniparative responsibility among the personslentities involved.
TWENTY-FIFTH DEFENSE
Plaintiffs andlor other third parties altered and/or modified the involved products.
TWENTY-SIXTH DEFENSE
Actions for personal injury do not survive the death of the injured party, and any
such actioils expired upon the death of the allegedly injured plaintiff.
TVITENTY-SEVENTH DEFENSE
The court lacks personal jurisdiction over the Defendant.
ADDITIONAL DEFENSES
Defendant respectf~llly1-eservesthe right to allege additional defenses andlor
withdraw alleged defenses based on additional discovery and investigation.
ATTORNEY'S FEES
Defendant alleges that it has been necessary to retain attorneys for its defense of
the claims herein and that it is entitled to an award of its reasonable attorney's fees in accordance
with the provisions of Idaho Code $ 12-121 and other applicable provisions of Idaho law.
WHEREFORE, Defendant prays the judgment, order and decree of this Court be
as follows:

<&-

B
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1.

That Plaintiffs' Complaint herein against Defendant be dismissed with

prejudice and tlzat Plaintiffs take nothing thereby;

2.

That Defendant be awarded its reasonable attorney's fees incurred hcrein;

2.

That Defendant be awarded its costs of suit incuned h e r e i ~and,
~;

3.

That Defendant be awarded such other and further relief as the Court may

deem just and equitable.
day of November, 2006.

DATED THIS

By:
Attorneys for Defendant
Alaskan Copper WorksIAlco Illvestment Co.
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and conect copy of the foregoing doc~lmentwas on this
date served upon the person(s) named below, at the address(es) set out below their name, either
by mailing, overnight delivering, hand delivering or by telecopying to them a hue and correct
copy of said document in a properly addressed envelope in the United States mail, postage
prepaid; by overnight delivery, postage prepaid; by hand delivery to them; or by facsimile

James C. Arnold, Esq.
PETERSEN, PARKINSON
& ARNOLD, PLLC
390 N. Capital Avenue
P. 0. Box 1645
Idaho Falls, ID 83403-1645

fi

G. Patterson Keahey, Esq.
G. PATTERSON KEAHEY, P.C.
One Independence Plaza, Suite 612
Birniingham, Alabama 35209

)7

Chistopher C. Burke
GREENER BANDUCCI
SHOEMAKER P.A.
The Camegie Building
8 15 West Washington Street
Boise, ID 83702
For: Ingersoll-Rand Co., Viacom, Inc.;
Westinghouse Electric Corp.; Libby Owens
Ford

A

Thomas J. Lyons, Esq.
MERRILL & MERRILL, CHARTERED
P.O. Box 991
Pocatello, ID 83204-099 1
Attorneys for Owens Illinois, Inc.
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
U.S. Mail
Overniglit Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
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Jackson Schmidt, Esq.
I'EEPLE JOHNSON CANTU St. SGtlMlDT
1900 Seattle Tower Building
1218 Third Avenue
Seattle, WA 98 101
For: Owells Illinois, Inc.
Alan C. Goodman
GOODMAN LAW OFFICE
P.O. Box I3
Rupert, ID 83350
For: Rupert Iron Works, Inc.
W. Marcus Nye
M G I N E OLSON NYE BUDGE
& BAILEY
P.O. Box 1391
Pocatello, ID 83204- 1391
For: Advanced Industrial Supply (AIS)
Wade L. Woodard
Greener Banducci Shoemaker PA
The Carnegie Building
815 W. Washington Street
Boise, ID 83702
and
Mary Price Birk
Ronald L. Hellbusch
BAKER & HOSTETLER LLP
~ ~
Suite 1100
303 East 1 7 Avenue,
Denver, CO 80203
For: Certaintee Corporation and Union
Carbide Corp.
A. Bruce Larson
P.O. Box 6369
Pocatello, ID 83205-6369
For: Cleaver-Brooks (A Division of Aqua
Ghenl, In.), ITT Industries, Inc., and P&H
Mining Equipment, Inc. flWa Harnischfeger
Corp.
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S.Mai1
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
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David H, Maguirc
h4AGUIRE & K E S S
P.O. Box 4758
Pocatello, ID 83205-4758
For: A.W. Ghestefion Co. & Shepard Niles,
Inc,
Christopher P. Srabanz
BRASSEY W E T H E E L L
C K A W F O m GARNETT
P.O. Box 1009
Boise, ID 83702
For: Anchor Packing Co. & Garlock
Murray Jim Sorenson
BLASER SORENSEN & OLESON, CHTD.
P.O. Box 1047
Blackfoot, ID 83221
For: Steel West, 1nc.
Gary L. Cooper
COOPER & LARSEN CHTD.
P.O. Box 4229
Pocatello, ID 83205-4229
and
Steven V. Rizzo
Steven V, Rizzo, P.C.
1620 SW Taylor Street, Suite 350
Portland, OR 97205
For: Paramount Supply Co BL Zuhn
Industries, Inc.
Kent Hansen
Cheri K. Gochberg
Union Pacific Railroad Company
280 South 400 West, #3250
Salt Lake City, UT 84101
and
E. Scott Savage
Casey K. McGarrey
BERMAN & SAVAGE
170 So. Main Street, Suite 500
Salt Lake City, UT 84101
For: Union Pacific Railroad Co.
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delive~y
Hand Delivery
Facsimile
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
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L. Charles Johnson III
JOHNSON OLSON, CHTD.
P.O. Box 1725
Pocatello, ID 83204-1 725
For: Crown Cork & Seal Company, 112~.

Jq

Donald I". Carey
Robest D. William
QUANE SMITH LLP
2325 West Broadway, Suite B
Idaho Falls, ID 83402-2913
For: Reliance Electric Company and
Rockwell Automation, Inc.

@

Donald J. Farley
HALL FARLEY O B E m C H T &
BLANTON, P.A.
P.O. Box 1271
Boise, ID 83701
For: NIBGO, Inc.

as"

John A. Bailey, Jr.
RACINE OLSON NYE BUDGE &
BAILEY CHTD.
P.O. Box 1391
Pocatello, ID 83204- 1391
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Gary T. Dance
Lee Radford
MOFFAT THOMAS BAIGETT
ROCK & FIELDS
P.O. Box 817
Poeatello, ID 83204
For: FMC Corp., Henry Vogt Machine Co
Warrant Pumps, Inc.

p

Howard D. Burnett, Esq.
HAWLEY, TROXELL, ENNIS
& HAWLEY, LLP
333 S. Main Street
P.O. Box 100
Poeatello, ID 83204
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hatid Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Haiid Delivery
Facsimile
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Michael W. Moore
Steven R. Kraft
MOORE & BASKIN
P.O. Box 6756
Boise, ID 83'707
For: Hill Brothers Chemical Co.

Brian D. Harper
Attorney at Law
P.O. Box 2838
161 5thAvenue South, Suite 202
Twin Falls, ID 83303
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight: Delivery
Hand Delivery
Facsimile
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IN THE DISTTMCT COURT OF THE SIXTH JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF BANNOCK

MILDRED CASTORENA, Individually and
as Spouse and Personal Representative of
the Estate of Ted Castorena, et al.,

Case No. GV-2006-2473 PI
ORDER OF DISMISSAL OF
DEFENDANT UNION CARBIDE
CORPOUTION

Plaintiffs,
v.
8

GENERAL ELECTRIC, et al.,
Defendants.

I

Pursuant to Stipulation for Dismissal with Prejudice of Defendant Union Carbide
Corporation;
NOW, THEREFORE, IT IS HEREWITH ORDERED Defendant Union Carbide
Corporation shall be and herewith is DISMISSED with Prejudice from the above entitled matter.

Dated this

day of December, 2006.

District Judge

Case No. CV2006-2474PI
Order Dismissing Uiiion Carbide
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CERTIFICATE OF MAILING
I, Kathy Smith, Deputy Clerk, do hereby certify that 1 sent a true and correct copy of the
foregoing Order of Dismissal with Prejudice of Defendmt Union Carbide Corporation, to
counsel listed below on this
day of December, 2006, with sufficiei~tpostage thereon
prepaid:
James G. Arnold, Esq.
Petersen, Parkinson & Arnold, PLLC
P.O. Box 1645
Idaho Falls, ID 83403- 1645
Attorneysfor Plaint$

Thornas J. Lyons, Esq.
Me~rill& Merrill Chartered
P.O. Box 991
Pocatello, ID 83204-099 1
Attorneysfor Owens-Illinois

G. Patterson Keahey, Esq.
G. Patterson Keahey P .C.
One Independence Plaza, Suite 6 12
Birmingham, AL 35209
Attorneys for PluitztiJrf

Jackson Schmidt
Pepple Johnson Cantu & Schmidt, PLLC
12 18 Third Avenue, Suite 2900
Seattle, WA 98 10 1
Attorneys for Owens-Illinois Inc.

Murray Jim Sorensen
Blaser Sorensen & Oleson
P. 0 . Box 1047
Blackfoot, ID 83221
Attor-neysfor Steel West, Inc.

W. Marcus Nye
Racine Olson Nye Budge & Bailey
P. 0 . Box 1391
Pocatello, ID 83204-1391
Attorneys for Advunced Industrial Supply

Wade Woodard
Greener Banducci Shoemaker P.A.
950 West Bannock Street, Suite 900
Boise, ID 83702
Attorneys for Certain Teed Corporation and
UPzion Carbide Corporation

Christopher Graham
Brassey Wetherell Crawford & Garrett LLP
P. 0 . Box 1009
Boise, ID 83701-7300
Attorneys for Anchor Packing, Gurlock and
Fairbanks Morse Pump Corporution

Mary Price Birk
Ronald L. Hellbuscli
Baker & Hostetler LLP
303 East 17thAvenue, Suite 1100
Denver, CO 80203
Attorneys for CertuinTeed Corporation und
Union Carbide Corporution

David Maguire
Maguire & U e s s
P. 0 . Box 4758
Pocatello, ID 83205-4758
Attorneys for A. W. Chesterton and Shepard
Niles

p
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Christopher C. Burke
Greener Banducci Shoemaker P.A.
950 West Bannock Street, Suite 900
Boise, ID 83702
A t t o r ~ e jfor
~ s hgersoll-Rafzd Company;
Viacom, Inc.; Westinghouse Electric

Gary L. Cooper
Cooper & Larsen, Chartered
P. 0. Box 4229
Pocatello, ID 83205-4229
Attorneys for Paramount Szlpply Cowlpany;
Zurn Inclusiries, lizc.

Gary T. Dance
Lee Radford
Benjamin C. Ritchie
Moffatt, Thomas, Barrett, Rock & Fields
P. 0.Box 817
Pocatello, ID 83204
Attorneys for F K Corporation; Warrea
Pumps, Ine.; Henry Yogt Machine Co.

C. Timothy Hopkins
Steven K. Brown
Hopkins Roden Crockett Hansen & Hoopes
P. 0. Box 51219
Idaho Falls, ID 83405- 12 19
Attorneys for Kelly-Moore Pairzt Compa~.ly,
Inc. and Aluskarz Capper Works/Alco
Investment Co.

Steven Rizzo
Steven V. Rizzo, P.C.
1620 SW Taylor Street, Suite 350
Portland, OR 97205
Attorneys for Paramount Supply Company;
Zurn Industries, Inc.

Kay Andrews
Brown McCarroll, LLP
111 Congress Avenue, Suite 1400
Austin, TX 7870 1-4043
Attorneys for Kelly-Moore Paint Compuny,
Inc.

A. Bruce Larson
P. 0. Box 6369
Pocatello, ID 83201
Attorneys for Cleuver Brooh, a Division of
Aqua Chem, Inc.; ITT Industries, Inc.; P&H
Cranes aka I-larnisehfegor

L. Charles Johnson 111
Johnson Olson Chartered
P. 0. Box 1725
Pocatello, ID 83204- 1725
Attorneys for Crown Cork & Seal Company

Howard D. Burnett
Hawley Troxell Ennis & Hawley LLP
P. 0. Box 100
Pocatello, ID 83204
Attorneys for Eaton Electrical Ine. ff/Wu
Cutler-Hammer Inc.

Kent Hansen
Cheri K. Gocbberg
Union Pacific Railroad Company
280 South 400 West, tf32350
Salt Lake City, UT 8410 1
Attorneys for Union Pucific Railroad
Company
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Alan C. Goodman
Goodman Law Office
P. 0. Box I)
Rupert, ID 83350
Attorneys for DefenL-tant Rupert Imn Works,
Inc.

E. Scott Savage
Casey K. McGarrey
Beman & Savage
170 South Main Street, Suite 500
Salt Lake City, UT 8410 1
Attorneys for Union Paczpc Railroad
Co~qany

Donald F. Carey
Robert D. William
Quane Smith LLP
2325 West Broadway, f uite B
Idaho Falls, ID 83402-29 13
Attorneys for Reliance Electric Con~patiy,
Rochell Automation, Ikc. and Steel West

Donald J. Farley
Hall Farley Oberrecht & Blanton, P.A.
P. O. Box 1271
Boise, ID 83701
Attorneys for NIBCO h c .

Michael W. Moore
Steven R. Kraft
Moore & Baskin
P. 0 . Box 6756
Boise, ID 83707
Altor~zeysjorHill! Brothers Chemical Co.

John A. Bailey, Jr.
Racine Olson Nye Budge & Bailey, Chtd.
P. 0. Box 1391
Pocatello, ID 83204- 1391
Attorneys for Could, I~zc.and Goulds Pumps
Truding Corp.

Brian D. Harper
P. 0. Box 2838
161 5thAvenue S, Suite 202
Twin Falls, ID 83303
Attorneysfor Guard-Line, Inc.

Kathy Smith, Deputy Clerk
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Richard C. Boardman, Bar No. 2922
REZoardman@perkinscoie.com
Randall L. S c h i t z , Bar No. 5600
R f ckmi&@perkinscoie.corn
PERKINS COIE LLP
25 1 East Front Street, Suite 400
Boise, ID 83702-73 10
Telephone: 208.343.3434
Facsimile: 208.343.3232

Attor~eysfor Defendant Honeywell, Inc
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MILDRED CASTORENA, Individually
and as Spouse and Personal Representative
of the Estate of Ted Castorena; ALENE
STOOR, Individually and as Spouse and
Personal Representative of the Estate of
John D. Stoor; STEPHANIE BRANCH,
Individually and as Personal
Representative of the Estate of Robert
Branch, Jr.; ROBERT L. HRONEK;
MARLENE KISLING, Individually and as
Personal Representative of the Estate of
William D. Frasure; NORMAN L. DAY,

Case No. CV-2006-2474-PI

H O N E m E L L , INC.'s ANSWER TO
COMPLAINT

Plaintiffs,

GENERAL ELECTRIC, AMERIVENT,
SALES, INC., ALASKAN COPPER
WORKS, AMERIVENT SALES, INC.,
ANCHOR PACKING COMPANY, A.W.
CHESTERTON COMPANY, BABITT
STEAM SPECIALTY, CO, BECHTEL
dWa SEQUOIA VENTURES, BECHTEL
CONSTRUCTION COMPANY, INC.,
BULLOUGH ABATEMENT, INC., BELL
& GOSSETT, CERTAINTEED
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COWORATION, CLEAVER-BROOKS
a Division of Aqua Chern., Inc., COOPER

P

CROUSE-HINDS, COOPER
NDUSTRIES, CRANE CO., C R O W
GOEX & SEAL COMPANY, INC.,
CUTLER HAMMER, INC., EBONY
CONSTRUCTION CO., INC., EMERSON
ELECTRIC CO., FAIMANKS MORSE
PUMP COWORATION, FMC
CORPORATION (Hamer), FOSTER
WHEELER COMPANY, GARLOCK
INCOWORATED, GOULD
INCORPORATED, GOULDS PUMPS
TRADING COW., GUARD-LINE, N C . ,
HENRY VOCT MACHINE, CO., HILL
BROTHERS, HONEYWELL, ING., IMO
INDUSTRIES, INDUSTRIAL HOLDING
COWOFLATION, ITT INDUSTRIES,
INC., INGERSOLL-RAND COMPANY,
JOI3NSTON PUMPS, KELLY-MOORE
PAINT COMPANY, INC., PILKINGTON
NORTH AMERICAN, INC., f M a LIBBYOWENS FORD, METROPOLITAN LIFE
INSURANCE COMPANY, NIBCO, INC.,
&/a Northern Indiana Brass, Co.,
NORDSTROM VALVE COMPANY,
OBIT INDUSTRIES, INC., OWENSILLINOIS, INC., P & H CRANES, a/Ma
HARNISCHFEGOR CORPORATION,
PARAMOUNT SUPPLY COMPANY,
PAUL ROBERTS MACHINE SUPPLY
DIVISION, ADVANCED INDUSTRIAL
SUPPLY, INC., f M a POCATELLO
SUPPLY, INC., PROKO INDUSTRIES,
INC., RAPID AMERICAN, RELIANCE
ELECTRIC MOTORS, ROCKWELL
AUTOMATION, INC., RUPERT IRON
WORKS, SACOMA-SIERRA,
SCE-TNEIDERELECTRIC, SHEPARD
NILES, INC., SIEMENS ENERGY &
AUTOMATION, INC., STEEL WEST,
INC., STERLING FLUID SYSTEM

HONEYWELL, INC.'S ANSWER TO COMPLAINT - 2
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(Peerless Pumps), W I O N CAMIDE
COWOMTION, W I O N PACIFIC
RAILROAD, VIACOM INC., WA
PUMPS, ING., WESTmGFIOUSE
ELECTRIC COWORATION, ZURN
INDUSTRIES, INC., and Does I through
IV,
Defendants.

;I

COMES NOW Defendant Honeywell, Inc., ("Honeywell") by and through its

r;

T

attorneys of record, Perkins Coie, LLP, and answers Plaintiffs' Complaint as fofoilows:

FIRST DEFENSE
1.

Plaintiffs' Complaint fails to state a claim against Honeywell upon which

relief can be granted.

SECOND DEFENSE
2.

Honeywell denies each and every allegation of the Complaint not specifically

admitted herein.

3.

With respect to the allegations contained in Paragraph 1 of Plaintiffs'

Complaint, Honeywell admits that it is a business entity organized and existing under the
laws of a state other than Idaho. Honeywell is without knowledge or information
sufficient to form a belief as to the truth of the remaining allegations contained therein
and, therefore, denies the same.
4.

Paragraphs 2-29 and 3 1-63 of Plaintiffs' Complaint do not state any

allegations against Honeywell and, therefore, no response is required. To the extent a
response is deemed necessary and appropriate, Honeywell is without knowledge or

HONEYWELL, INC.'S ANSWER TO COMPLAINT - 3
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information sufficient to form a belief as to the truth of the allegations contained therein
and, therefore, denies the same.

5.

With respect to the allegations contained in Paragraph 30 of Plaintiffs'

Complaint, Honeywell admits only that it is authorized to do business in the state of
Idaho. Honeywell denies the remaining allegations contained therein.

6.

With respect to the allegations contained in Paragraph 64 of Plaintiffs'

Complaint, Woneywell admits only that, at various times in its history, it has
manufactured and sold products that contained asbestos. Honeywell denies that Plaintiffs
have been exposed to asbestos emitted from any product manufactured, sold, or
distributed by Woneywell, and Honeywell denies that Plaintiffs' injuries were caused by
any act of Honeywell. Honeywell is without knowledge or information sufficient to form
a belief as to the tmth of the remaining allegations contained therein and, therefore,
denies the same.
7.

Paragraphs 65-70 of Plaintiffs' Complaint contain eonclusions of law to which

no response is required. To the extent a response is deemed necessary and appropriate,
Honeywell is without knowledge or information sufficient to form a belief as to the tmth
of the allegations contained therein and, therefore, denies the same. However, Ffoneyrnrell
specifically denies that Plaintiffs were exposed to asbestos emitted from any product
manufactured, sold, or distributed by Honeywell, and Honeywell Eurther denies that
Plaintiffs' alleged injuries were caused by any act of Honeywell

FOR A FIRST CAUSE OF ACTION
(Negligence)
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8.

With respect to the allegations contained in Paragraph 71 of Plaintiffs'

Complaint, Honeywell incorporates all its previous denials and avements as if set forth
fully herein.

9.

With respect to the allegations contained in Paragraph 72 of Plaintiffs'

Complaint, Honeywell is without knowledge or infomation sufficient to form a belief as
to the truth of the allegations contained therein and, therefore, denies the same. However,
Honeywell specifically denies that Plaintiffs were exposed to asbestos emitted from any
product manufactured, sold, or distributed by Honeywell, and Honeywell further denies
that Plaintiffs' alleged injuries were caused by any act of Honeywell.
10.

Honeywell denies the allegations contained in Paragraphs 73,76-78 of

Plaintiffs' Complaint. Honeywell specifically denies that any of its products were
inherently or unreasonably dangerous. Honeywell is without knowledge or information
sufficient to form a belief as to the truth of the allegations contained therein as they relate
to other Defendants.
11.

Honeywell admits in part and denies in part, the allegations contained in

Paragraphs 74(a)-(i) of Plaintiffs' Complaint. Honeywell admits only that at some point
in its history, it has manufactured and sold products that contained asbestos. Honeywell
denies the remaining allegations contained therein and specifically denies that it was
negligent in any manner or that it caused any injury to Plaintiffs. Honeywell is without
knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein as they relate to other Defendants.
12.

With respect to the allegations contained in Paragraph 75 of Plaintiffs'

Complaint, Honeywell is without knowledge or infomation sufficient to form a belief as
to the tsuth of the allegations contained therein and, therefore, denies the same.

HONEYWELL, INC.'S ANSWER TO COMPLAINT - 5
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COUNT TWO
13.

With respect to the allegations contained in Paragraph 79 of Plaintiffs'

Complaint, Honeywell incorporates all its previous denials or averments as if set forth
fully herein.
14.

With respect to the allegations contained in Paragraph 80 of Plai~itiffs'

Complaint, Honeywell admits only that, at various times in its history, it has
manufactured and sold products that contained asbestos. Honeywell denies the remaining
allegations contained therein and specifically denies that any of its products were
defective, non-merchantable, or not reasonably suited for their intended use. Honepri:ll
is without knowledge or information sufficient to form a belief as to the truth of the
allegations contained therein as they relate to other Defendants.

15.

Honeywell denies the allegations contained in Paragraphs 8 1-85, and 88 of

Plaintiffs' Complaint. Honeywell is without knowledge or information sufficient to form
a belief as to the truth of the allegations contained therein as they relate to other
Defendants.
16.

Paragraphs 86 and 87 of Plaintiffs' Complaint do not state any allegations

against Honeywell and, therefore, no response is required. To the extent a response is
deemed necessary and appropriate, Honeywell is without knowledge or information
sufficient to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

COUNT THREE
17.

With respect to the allegations contained in Paragraph 89 of Plaintiffs'

Complaint, Honeywell incorporates all its previous denials and averments as if set forth
fully herein.

HONEYWELL, INC.'S ANSWER TO COMPLAINT - 6
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18.

Woneywell denies the allegations contained in Paragraphs 99-93 of Plaintiffs'

Complaint, Honeywell specifically denies that any of its products were defective, nonmerchantable, or not reasonably suited for their intended use. Woneywell is without
knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein as they relate to other Defendants.

COUNT FOUR
19.

With respect to the allegations contained in Paragraph 94 of Plaintiffs'

Complaint, Honeywell incorporates all its previous denials and averments as if set forth
fully herein.
20.

Honeywell denies the allegations contained in Paragraphs 95-101 of Plaintiffsf

Complaint. Woneywell is without knowledge or information sufficient to form a belief as
to the truth of the allegations contained therein as they relate to other Defendants.
2 1.

Paragraphs 102-104 of Plaintiffs' Complaint do not state any allegations

against Honeywell and, therefore, no response is required. To the extent a response is
deemed necessary and appropriate, Honeywell is without knowledge or information
sufficient to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

COUNT FIVE
22.

With respect to the allegations contained in Paragraph 105 of Plaintiffs'

Complaint, Honeywell incorporates all its previous denials and averments as if set forth
fully herein.
23.

Paragraphs 106-111 of Plaintiffs' Complaint do not state any allegations

against Honeywell and, therefore, no response is required. To the extent a response is
deemed necessary and appropriate, Honeywell is without knowledge or information
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sufficient to f o m a belief as to the truth of the allegations contained therein and,
therekre, denies the same.

GOZJNT SIX
24.

With respect to the allegations contained in Paragraph 112 of Plaintiffsf

Complaint, Honeywell incosporates all its previous denials and averments as if set forth
fully herein.
25.

Paragraphs 113-114 of Plaintiffsf Complaint do not state any allegations

against Honeywell and, therefore, no response is required. To the extent a response is
deemed necessary and appropriate, Honeywell is without knowledge or information
sufficient to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

THIRD DEFENSE
26.

The Complaint, and each purported cause of action therein, is barred, in whole

or in part, by the applicable statutes of limitation and/or repose, including, but not limited
to, Idaho Code §$ 5-216, 5-217, 5-21 8(4), 5-219(4), 5-224 and 6-1403.

FOURTH DEFENSE
27.

The Complaint, and each purported cause of action therein, is barred, in whole

or in part, by the doctrine of estoppel by virtue of Plaintiffs' conduct.

FIFTH DEFENSE
28.

The Complaint, and each purported cause of action therein, is barred, in whole

or in part, by the doctrine of laches by virtue of Plaintiffs' conduct.

SIXTH DEFENSE
29.

The Complaint, and each purported cause of action therein, is barred, in whole

or in part, by the doctrine of waiver by virtue of Plaintiffs' conduct.
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SEVENTH DEFENSE
30.

Some or all of the damages claimed by Plaintiffs are not recoverable under

applicable law. In the event that there is a finding of damages for Plaintiffs, any award or
judgment entered in favor of Plaintiffs must be reduced or offset by the amount of any
benefits Plaintiffs received, or are entitled to receive, from any source, under applicable
law.

EIGHTH DEFENSE
3 1.

Plaintiffs' damages, if any, were directly and proximately caused, or

contributed to, in whole or in part, by the acts and/or omissions and/or fault of other
individuals, firms, corporations, or other entities over whom Honeywell has or had no
control or right of control, and for whom it idwas not responsible. Said acts and/or
omissions and/or fault intervened between, and/or superseded, the acts andlor omissions
and/or fault of Honeywell, if any. Plaintiffs' recovery against Honeywell, if any, should
therefore be barred or diminished in accordance with applicable law.

NINTH DEFENSE
32.

Plaintiffs' damages, if any, were directly and proximately caused, or

contributed to, by Plaintiffs' and/or Decedent's own negligence or fault at the times and
in the places set forth in the Complaint, or the negligence or other fault of individuals,
firms, corporations, or other entities, over whom Honeywell has or had no control or right
of control, and for whom it idwas not responsible which were in privity with Plaintiffs or
Decedent. Plaintiffs' recovery against Honeywell, if any, should therefore be barred or
diminished in accordance with applicable law.
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33.

The Complaint, and each p q o f l e d cause of action therein, is baxred, in whole

or in part, by Plaintiffs' andlor Decedents' failure to mitigate damages, if any.

ELEVENTH DEFENSE
34.

At the times and in the places set forth in the Complaint, any Honeyurell

product in question was not being used in the normal and ordinary way, nor was it being
used in a manner recommended by Honeywell, nor for the purposes for which it was
designed. To the contrary, any such Honeywell product was being put to an abnormal
use or misuse, and to a use that was not reasonably foreseeable to Honeywell. Such
abnormal use or misuse was the sole, direct and proximate cause of Plaintiffs' and/or
Decedents' injuries and damages, if any. Plaintiffs' recovery against Honeywell, if any, is
therefore barred.

TWELFTH DEFENSE
35.

If PlaintiRs and/or Decedents sustained any injury or damage us alleged in the

Complaint, said injury or damage was solely, directly, and proximately caused by
conditions, circumstances, and/or conduct of others, beyond the control of Honeywell.

THIRTEENTH DEFENSE

36.

The actions of Honeywell were in conformity with the state of the medical,

industrial, and scientific arts, so that there was no duty to warn Plaintiffs under the
circumstances, or to the extent such a duty arose, Honeywell provided adequate
warnings, labels, and/or instructions concerning any Honeywell product in question. If
those warnings, labels, and/or instructions were not made available or heeded, it is the
fault of others and not of Honeywell.
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FOURTEENTH DEFENSE
37.

The Complaint, and each purported cause of action therein, is barred, in whole

or in part because Plaintiffs have failed to join all necessary and indispensable parties.

FIFTEENTH DEFENSE
38.

Honeywell made no express or implied representations or warranties of any

kind to Plaintiffs and/or Decedents. To the extent that the alleged representations or
warranties were made, they were made by persons or entities other than Honeywell, and
over whom Honeywell has or had no control or right of control.

SIXTEENTH DEFENSE
39.

Plaintiffs and/or Decedents did not rely upon any representations or warranties

made by Honeywell. To the extent Plaintiffs and/or Decedents relied upon any alleged
representations or warranties, such reliance was unjustified.

SEVENTEENTH DEFENSE
40.

Any award of non-economic damages in this case is limited by Idaho Code

section 6- 1603.

EIGHTEENTH DEFENSE
41.

At no time relevant hereto were Plaintiffs and/or Decedents exposed to any

asbestos from products designed, manufactured or sold by Honeywell.

NINETEENTH DEFENSE
42.

Any exposure by Plaintiffs and/or Decedents to any of Honeywell's products

was so minimal as to be insufficient, as a matter of law, to have constituted a substantial
factor in causing any asbestos-related disease.
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TWENTIETH DEFENSE
43.

Plainti%' and/or Decedents' employers were negligent and careless, which

negligence and carelessness were legal and actual causes of, and contributed to, the
damages, if any, that Plaintiffs and/or Decedents sustained, and which negligence and
carelessness are a bar to the recovery by Plaintiffs and/or Decedents, from Elfoneywell.
Furthermore, I-Ioneywell is entitled to set off any workers' compensation benefits and/or
veterans' benefits and/or military benefits received or that are to be received by Plaintilfs
and/or Decedents, against any judgment that may be rendered in favor of f'laintiffs,
against Honeywell, or against Honeywell and ally other defendant or defendants.
TU'ENTY-FIRST DEFENSE
44.

Any damages that are awarded to Plaintiffs against Honeywell are limited, to

that portion of Plaintiffs' non-economic damages, if any, that are attributable to
Honeywell's percentage of fault or liability, if any.
TWENTY-SECOND DEFENSE
45.

The Complaint, and each purported cause of action therein, is barred, in whole

or in part, by the exclusivity of remedy under the Idaho Workers' Compensation Act,
Idaho Code section 72-101 el. seq.
TWENTY-THIRD DEFENSE

46.

Plaintiffs' claims are barred or preempted, in whole or in part, by federal law,

statutes, and regulations.
TWENTY-FOURTH DEFENSE
47.

Honeywell is not liable for Plaintiffs' and/or Decedents' injuries, if any,

because it did not exercise the requisite degree of control over the details of Decedents'
work.
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TWENTY-FIFTH DEFENSE
48.

Honeywell neither designed, nor manufactwed nor sold any of the products

alleged in the Complaint.

TWENTY-SIXTH DEFENSE
49.

Any products manufactured by Honeywell that incorporated asbestos-

containing materials alleged to have been a cause of, or to have contributed to, any
disease contracted by Decedents, were manufactured in, under, and in conformity with
the direction and control of the United States Government, which at all times material
hereto had knowledge superior to that of Honeywell with respect to the potential hazards
of asbestos products; accordingly, no liability can be imposed upon Honeywell.

TWENTY-SEVENTH DEFENSE
50.

Any and all "market share," "enterprise," and/or "concert of action" theories

of liability are inapplicable to Honeywell and/or any of Honeywell's products in
question.

TWENTY-EIGHTIETH DEFENSE
5 1.

Third parties over whom Honeywell has or had no control or right of control,

and for whom it idwas not responsible, altered or modified the Honeywell product or
products in question, and such alteration or modification was the sole, direct, and
proximate cause of Plaintiffs' andlor Decedents' damages, if any, thereby barring any and
all claims against Honeywell.

TWENTY-NINTH DEFENSE
52.

The plans or designs, method or technique of manufacturing, assembling,

testing, labeling and sale of any Honeywell product alleged in the Complaint to have
caused all or part of Plaintiffs' and/or Decedents' alleged damages conformed with the
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requirements that governed the product or products at the time of design, manufacture,
assembly, testing, labeling, and sale.

THIRTIETH DEFENSE

53.

The benefits of the design of any Honeywell product in question outweigh any

risk associated with said products, if any risk there actually was, which Honeywell
denies.

THIRTY-FIRST DEFENSE

54.

Plaintiff failed to allege fraud with particularity as required by I.R.C.P. 3(b).

THIRTY-SECOND DEFENSE
55.

Honeywell reserves the right, upon completion of its investigation and

discovery, to assert such additional defenses as may be appropriate.

DEMAND FOR JURY TRIAL
Honeywell hereby demands a trial by jury in accordance with the provisions of Rule
38(b) of the Idaho Rules of Civil Procedure.
WHEREFORE, Honeywell, Inc. prays that Plaintiffs take nothing by way of their
Complaint, that the same be dismissed and that I-Ioneywell, Inc. be awarded its costs and
attorney's fees incurred in the defense of this lawsuit, and for such other and further relief as
the Court deems just and proper.
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DATED: December 15,2006

PERmNS COIE LLP
By:
w

Attorneysfor Defencdant iCIonepvell, Inc.
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that be caused a copy of the foregoing Answer to be
*"Vi

served upon the following counsel of record via U.S. Mail, postage prepaid, on December 15,
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2006:
James C. Arnold
Peterson, Parkinson & Arnold, PLLC
390 North Capital Avenue
P.O. Box 1645
Idaho Falls, 1;D 83403-1645
Fax: (208) 522-8547
Counsel for Plaintiff

G. PaEerson Keahey
G. Pauerson Keahey, P.C.
One hdependence Plaza, Suite 612
Birmingham, AL 35209
Fax: (205) 871-0801
CozknselJbr Plaint@

A. Bruce Lars011
Attorney at Law
155 South Second Street
P.O. Box 6369
Pocatello, ID 83205-6369
Fax: (208) 478-7602
Counsel for Cleaver Brooks

Christopher C. Burke
Greener Banducci Shoemaker P.A.
950 West Bannock Street, Suite 900
Boise, ID 83702
Fax: (208) 3 19-2601
Counsel for Ingersoll-Rand Co.; Viacon?,Inc. ;
Westinghouse Elect~icCorp.; Libby Owens Ford

Thomas J. Lyons
Menill & Merrill, Chartered
P.O. Box 991
Pocatello, ID 83204-0991
Fax: (208) 232-2499
Counsel for Owens Illinois, Inc.

Jackson Schmidt
Peeple Johnson Cantu & Scl~midt
1900 Seattle Tower Building
1218 T11ird Avenue
Seattle, WA 98101
Fax: (206) 625-1627
Counsel for Owens Illinois, Inc.

Alan C. Goodman
Goodinan Law Office
P.O. Box D
Rupert, ID 83350
Fax: (208) 436-4837
Counsel for Rupert Iron Works, Inc.

Marcus W. Nye
Racine, Olson, Nye, Budge & Bailey
P.O. Box 1391
Pocatello, ID 83204-1391
Fax: (208) 232-6 109
Counsel for Advanced Industrial Szipply @IS)
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Wade L. Woodard
Greener Banducci Shoernaker PA
950 West Bannock Street, Suite 900
Boise, ID 83702
Fax: (208) 3 19-2601
Counsel for Certaintee Corporation land
Ut~ionCarbide Corp.

Mary Price Birk
Ronald L. Hellbuscli
Baker & Hostetler LLP
303 East 17th Avenue, Suite 1 100
Denver, CO 80203
Fax:
Counselfor Certaintee Corporatior?and Union
Carbide Corp.

Brian D. Harper
Atlorney at Law
P.O. Box 2838
Twin Falls, 1D 83303
Fax: (208) 734-4153
Courtselfor Guard Line, Inc.

David H. Maguire
Maguire & Kress
P.O. Box 4758
Pocatello, ID 83205-4758
Fax: (208) 232-5181
Counsel for A. d'k. Chesterron Co. & Shepurd
Niles, Inc.

Christopher P. Graham
Brassey Wetherell Crawford Garnett
203 West Main Street
P.O. Box 1009
Boise, ID 83702
Fax: (208) 344-7077
Counsel for Anchor Packing Co. & Garlock

Murray Jim Sorensen
Blaser, Sorensen & Hansen, Chartered
285 NW Main Street
P.O. Box 1047
Blackfoot, ID 8322 1
Fax: (208) 785-7080
Counselfor Steel West, Inc.

Gary L. Cooper
Cooper & Larsen Chartered
P.O. Box 4229
Poeatello, ID 83205-4889
Fax: (208) 23 5- 1182
Counsel for Paramount Supply Co. & Zuhn
Industries. Inc.

Steven V. Rizzo
Steven V. Rizzo, P.C.
1620 SW Taylor Street, Suite 350
Portland, OR 97205
Fax:
Counselfor Paramount Supply Co. & Zuhn
Industries, Inc.

C. Timothy Hopkins
Steven K. Brown
Hopkins Roden Grockett Hansen & Hoopes,
PLLC
P.O. Box 51219
Idaho Falls, ID 83405-1219
Fax: (208) 523-4474
Counsel for Kelly-Moore Paint Co., Inc.

Kay Andrews
Brown McCarroll, LLP
111 Congress Avenue, Suite 400
Austin, TX 78701-4043
Fax:
Counselfor Kelly-Moore Paint Co., Inc.
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Kent Hansen
Cheri K. Gochberg
Union Pacific Railroad Company
280 South 400 West, #3250
Salt Lake City, UT 84 101
Fax:
Counsel for Union Pacafic Raitroad Co

E. Scott Savage
Gasey K. McCaney
Berrnan & Savage
170 South Main Street, Suite 509
Salt Lake City, UT 84 101
Fax:
Counselfor Union Pacifjc Railroad Co

L. Charles Johnson I11
Johnson Olson, Chartered
P.O. Box 1725
Pocatello, ID 83204- 1725
Fax: (208)
Counselfor Crown Cork & Steal Conzpany,
Inc.

Gary T. Dance
Lee Radford
Moffatt, Thomas, Barrett, Rock & Fields
P.O. Box 817
Pocatello, ID 83204
Fax: (208) 323-0150
Counselfor FMC Corp.; Henry Yogt Machine
Co.; Warrant Pumps, Inc.

Dorrald F. Carey
Robert D. William
Quane Smith LLP
2325 West Broadway, Suite B
Idaho Falls, ID 83402-2913
Fax: (208)
Counsel for Reliance Electric Company &
Rockwell Automation. Inc.

Howard D. Burnett
Hawley Troxell Ennis & Hawley I,LP
P.O. Box 100
Pocatello, ID 83204
Fax: (208) 233-1304
Counsel for Eaton Electrical Inc.

Donald J. Farley
Hall Farley Oberrecht & Blailton, P.A.
P.O. Box 1271
Boise, ID 83701
Fax: (208) 529-0005
Counsel for NIBCO, Inc.

Michael Mi. Moore
Steven R. Kra-fiMoore & Baskin
P.O. Box
6756
Boise, ID 83707
Fax: (208)
Counselfor Hill Brothers Chenzical Go.

John A. Bailey, Jr.
Racine, Olson, Nye, Budge & Bailey,
Chartered
P.O. Box 1391
Pocatello, ID 83204-1391
Fax: (208) 232-6 109
Counselfor Gould, Inc. & Goulds Pumps
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I-IOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN 1064
Steven K. Brown, ISBN 3396
428 Park Avenue
P. 0. Box 51219
Idaho Falls, Idaho 83405- 1219
Telephone: 208-523-4445
Facsimile: 208-523-4474
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Attorneys for Defendant Square D Company, incorrectly named as "Schneider Electric"

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MILDRED CASTORENA, individually
and as spouse and personal representative
of the Estate of Ted Castorena; et al,
Plaintiffs,

Case No. CV-2006-2474-PI
DEFENDANT SQUARE D
COMPANY'S ANSWER

VS.

GENERAL ELECTRIC, et al,

Fee Category: I. 1.
Fee: $58.00

Defendants.

COMES NOW, Square D Company, incorrectly named as "Schneider Electric,"
("Square D")' and in answer to the Complaint on file herein admits, denies and alleges as
follows:

1

The Complaint was served on "Schneider Electric" at Square D Company's prii~cipalplace of business in
Palatine, Illinois. Inasmuch as "Schneider Electric" is a brand name used by Square D Company and because
"Schneider Electric" is not a legal entity capable of being sued, Square D Company has responded to this suit
pursuant to the Idaho Rules of Civil Procedure; but, to the extent that it may ultimately be determined that its
position is in error, based on law or fact, all Rule 12 defenses are specifically reserved.
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DEFENDANT'S mSPONSE TO PL,AINTIFF% ALLEGATIONS

I, Jurisdiction and Venue
I.

Defendant states that this paragraph is a conclusioii of law to which no

response is required. To the extent that a response is required, Defendant denies the al1egatioi.t~
of paragraph 1.

2.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 2.
,

3.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 3.
4,

Defendant is without information sufficient to form a belief as to the truth

ofthe allegations of paragraph 4.
5.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 5.

6.

Defendant is without iiifomiatiox~sufficient to form a belief as to the truth

of the allegations of paragraph 6.
7.

Defendant is without information sufficient to forn~a belief as to the truth

of the allegations of paragraph 7.

8.

Defendant is without information sufficient to form a belief as to tlie trutli

of the allegations of paragraph 8.
9.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 9.
10.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 10.
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11.

Defendarit is without information sufficient to form a belief as to tho truth

of the allegations of paragraph 11.

12.

Defendant is without information sufficient to h r m a belief as to the truth

of the allegations of paragraph 12.
13.

Deferidant is without infom~ationsufficient to form a belief as to the truth

of the allegations of paragraph 13.
14.

Defendant is without inforination sufficient to form a belief as to the truth

of the allegations of paragraph 13.

15.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 15.
16.

Defendant is without informati011sufficient to form a belief as to the truth

of the allegations of paragraph 16.
17.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 17.
18.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 18.
19.

Defendant is witliout information sufficient to form a belief as to the truth

of the allegations of paragraph 19.
20.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 20.
21.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 2 1.
22.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 22.
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23.

Defendant is without infomation sufficient to form a belief as to tlie truth

of the allegations of paragraph 23
24.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 24.
25.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 25.
26.

Defendant is without information sufficierit to form a belief as to the truth

of the allegations of paragraph 26.
27.

Defendant is without infonnation sufficient to form a belief as to the truth

of the allegations of paragraph 27.
28.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 28.
29.

Defendant is without information sufficient to forin a belief as to the truth

of the allegations of paragraph 29.
30.

Defendant is without information sufficient to form a belief as to tlie trutli

of the allegations of paragraph 30.
3 1.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 3 1.
32.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 32.
33.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 33.
34.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 34.
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35.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 35.
36.

Defendant is without inflomiation sufficient to form a belief as to the truth

of the allegations of paragraph 36.

37.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 37.
38.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 38.
39.

Defendant is without information sufficient to form a belief as to the tl-tlth

of the allegations of paragraph 39.
40.

Defendant is without: information sufficient to form a belief as to the tnntll

of the allegations of paragraph 40.
41.

Defendant is without information sufficient to form a belief as to the truth

of the allegatio~isof paragraph 41.
42.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 42.
43.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 43.
44.

Defendant is without inforination sufficient to form a belief as to the trutli

of the allegations of paragraph 44.
45.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 45.
46.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 46.
DEFENDANT SQUARE D COMPANY'S ANSWER - 5
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68.

Defendant is without it~lblmationsufliclent to form a belief as to the truth

ofthe allegations of paragraph 68.

69.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 69.
70.

Defendant is without infom~ationsufficient to forni a belief as to the truth

of the allegations of paragraph 70.
11. Count One (Negligence)

71.

Defendant realleges its answers to paragraphs 1 through SO above as

though the same were here set forth in full.
72,

Defendant is witliout information sufficient to form a belief as to the truth

of the allegations of paragraph 72, but specifically denies that Plaintiffs were damaged in any
manner or in any amount as a proximate result of any act or failure to act of Defendant.
73.

Defendant denies the allegatioiis of paragraph 73.

74.

Defendant is without information sufficient to form a belief as to the tr~1t11

oC the allegations of paragraph 74, but specifically denies it acted negligently, and denies that
Plaintiffs were damaged in any manner or in any amount as a proximate result of any act or
failure to act of Defendant.
75.

Defendant is without infomiation sufficient to fomi a belief as to the truth

of the allegations of paragraph 75.
76.

Defendant is without infomiation sufficient to f o m a belief as to the tluth

of the allegations of paragraph 76, but specifically denies that Plaintiffs were damaged in any
manner or any amount as a proximate result of any act, failure to act or product of Defeiida~it.
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77.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 77, but specifically denies the same with respect to any product of
Defendant.
78.
i" /

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 78, but specifically denies it acted negligently, willf~~lly,
wantonly
or recklessly, and denies that Plaintiffs were damaged in any manner or in any amount as a
proximate result of any act or failure to act of Defendant.
111. Count Two
79.

Defendant realleges its answers to paragraphs 1 through 78 above as

though the same were here set forth in full.

80.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 80, but specifically denies its products were defective, noninerchantablc or not reasonably suited to the use intended, and denies that Plaintiffs were
damaged in any manner or in any amount as a proximate result of any act, failure to act or
product of Defendant.
8 1.

Defendant is without informati011sufficient to f o m ~a belief as to the truth

of the allegations of paragraph 8 1, but specifically denies the same as to any product of
Defendant.
82.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 82, but specifically denies the same as to any product of
Defendant.
83.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 83, but specifically denies the same as to any product of
Defendant.
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84.

Defendant is tvithout infomation sufficient to form a belief as to the truth

of the allegations of paragraph 84, but specifically denies that Plaintiffs were damaged in any
manner or any amount as a proximate result of any act or failure to act of Defendant.
85.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 85, but specifically denies the same as to ally product of
A

86.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 86, but specifically denies the same as to Defendant.

87.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 87, but specifically denies the same as to any product of
Defendant, and denies that Plaintiffs were damaged in any manner or any amount as a proximate
result of any act, failure to act or product of Defendant.
88.

Defendant is witliout information sufficient to form a belief as to the tnlth

of the allegations of paragraph 88, but specifically denies that Plaintiffs were damaged in ally
manner or any aniount as a proximate result of any act, failure to act or product of Defendant.
IV. Count Three
89.

Defendant realleges its answers to paragraphs 1 through 88 above as

though the same were here set forth in full.
90.

Defendant is without information sufficient to form a belief as to the truth

of the allegations ~f paragraph 90, but specifically denies the same as to any product of
Defendant, and denies that Plaintiffs were damaged in any manner or any amount as a proximate
result of any act, failure to act, representation or product of Defendant.
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91.

Defendant is without information sufficient to f o m ~a belief as to the truth

of the allegations of paragraph 9 1, but specifically denies the same as to any product of
Defendant.

92.

Defelidant is without information sufficient to fo1-111a belief as to the treth

of the allegations of paragraph 92, but specifically denies the same as to any product of
Defendant, and denies that Plaintiffs were damaged in any manner or any amount as a proximate
result of any act, failure to act, representation or product of Defendant.

93.

Defendant is without information sufficient to f o m a belief as to the truth

of the allegations of paragraph 93, but specifically denies the same as to any product of
Defendant, and denies that Plaintiffs were damaged in any manner or any amount as a proximate
result of any act, failure to act, representation or product of Defendant.
V. Count Four

94.

Defendant realleges its answers to paragraphs 1 through 93 above as

though thc same were here set forth in full.

95.

Defendant is without information sufficient to form a belief as to the trutli

of the allegations of paragraph 95, but specifically denies the same as to Defendant, and denies
that Plaintiffs were damaged in any manner or any amount as a proximate result of any act,
failure to act or product of Defendant.
96.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 96, but specifically denies the same as to Defendant, denies that
Plaintiffs were damaged in any manner or any amount as a proximate result of any act, failure to
act, representation or product of Defendant, denies that the concept of joint and several liability
is applicable to this case, and denies that Plaintiffs can recover on the basis of any alleged civil
conspiracy.
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97,

Defendant is without infomation sufficient to fomi a belief as to the truth

ofthe allegations of paragraph 97, but specifically denies the same as to Defendant and any
product of Defendant, denies that Plaintiffs were dainaged in any manner or any amount as a
proximate result of any act, failure to act, or product of Defendant, and denies that Plaintiffs can

C

i

'3

recover on the basis of any alleged civil conspiracy.

98.

Defendant is without information sufficient to form a belief as to the tmth

of the allegations of paragraph 93, but specihcally denies the same as to Defendant or
Defendant's products, denies that Plaintiffs were damaged in any manner or any amount as a
proximate result of any act, failure to act, representation or product of Defendant, denies that the
concept of joint and several liability is applicable to this case, and denies that Plaintiffs can
recover on the basis of any alleged civil conspiracy.
99.

Defendant is without information sufficient to form a belief as to the trutli

of the allegations of paragraph 99, but specifically denies the same as to Defendant or
Defendant's products, and denies that Plaintiffs were damaged in any manner or any amount as a
proximate result of any act, failure to act, representation or product of Defendant.
100.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 100, but specifically denies the same as to Defendant or
Defendant's products, and denies that Plaintiffs were damaged in any manner or any amonlit as a
proximate result of any act, failure to act, representation or product of Defendant.
101.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 101, but specifically denies the same as to Defendant, denies that
Plaintiffs were damaged in any manner or any amount as a proximate result of any act, failure to
act, or product of Defendant, and denies that Plaintiffs can recover on the basis of any alleged
civil conspiracy.
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102.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 102.
103.

Defendai~tis without information sufficient to form a belief as to the truth

of the allegations of paragraph 103, but specifically denies the same as to Defendant, denies that
e

I-\

*

Plaintiffs were damaged in any manner or any amount as a proximate result of any act, failure to
act, or representation of Defendant, and denies that Plaintiffs can recover on the basis of any
alleged civil conspiracy.
104.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 104, but specifically denies the same as to Defendant, and denies
that Plaintiffs can recover on the basis of any alleged civil conspiracy.
VI. Count Five

105.

Defendant realleges its answers to paragraphs 1 through 104 above as

though the same were here set forth in full.
106.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 106.
107.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 107.
108.

Defendant is without illformation sufficient to form a belief as to the truth

of the allegations of paragraph 108.
109.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 109.
110.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 110.

";7si
DEFENDANT SQUARE D COMPANY'S ANSWER - 13

111.

Defendant is without information sufficient to form a belief as to the trutli

of the allegations of paragraph 11I .

VII. Count Six
1 12.

-

Defendant realleges its answers to paragraphs 1 through 11 1 above as

V"

""

i

II

thotigh the same were here set forth in full.
1 13.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 113.
114.

Defendant is without information sufficient to form a belief as to the tnitli

of the allegations of paragraph 114, but specifically denies the same as to Defendant, and denies
that Plaintiffs were damaged in any manner or any amount as a proximate result of any act,
failure to act, or product of Defendant.

VIII. Count Eight (sic)
115.

Defendant realleges its answers to paragraphs 1 through 114 above as

though the same were here set forth in full.
116.

Defendant is without information sufficient to form a belief as to tlie t1-11th

of the allegations of paragraph 116.
117.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 117.
118.

Defendant is without information sufficient to form a belief as to tlie truth

of the allegations of paragraph 118.
119.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 119.
120.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 120, but specifically denies the same as to Defendant.
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121.

Defendant is without infomation sufficient to forni a belief as to the truth

of the allegations of paragraph 121, but specifically denies tlse same as to Defendant and denies
Defendant acted negligently.
122.

t3

."I

Iih

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 122, but specifically denies that Defendant acted negligently, and
denies Plaintiffs were damaged in any niatiner or any amount as a proximate result of any act or
failure to act of Defendant.

VIII. Count Nine (sic)
123.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 123, but specifically denies the same at to Defendant.
124.

Defendant is without information sufficient to form a belief as to the tsutls

of the allegations of paragraph 124, but specifically denies the same as to Defendant and denies
Defendant acted negligently.
125.

Defendant is without inforniation sufficient to form a belief as to the truth

of the allegations of paragraph 125, but specifically denies that Defendant acted negligently, and
denies Plaintiffs were damaged in any manner or any amount as a proximate result of any act or
failure to act of Defendant.
Defendant further denies each and every allegation of Plaintiffs' Complaint not
otherwise addressed herein.
FIRST DEFENSE
Plaintiffs' Complaint herein fails to state a claim upon which relief can be
granted.

7s-2
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SECOND DEFENSE
Plaintiffs' claims herein are barred in whole or in part by the doctrine of laches,
waiver and estoppel.

THIRD DEFENSE
Plaintiffs' claims are barred because they were aware of the alleged hazards and
therefore expressly or impliedly assumed the risk of damage.
FOURTH DEFENSE

The culpable conduct of Plaintiffs herein was at least equal to or greater than the
negligence of Defendant, if any, and was the sole, direct and proxiinate cause of any damage or
injuries suffered by Plaintiffs.
FIFTH DEFENSE
Plaintiffs' claims herein are barred because the same, if any, were caused or
proximately caused by third parties or persons other than Defendant.
SIXTH DEFENSE
Plaintiffs' claims for damages herein are barred due to superseding andor
intervening causes unrelated to any conduct of or product placed in the stream of commerce by
Defendant.
SEVENTH DEFENSE
Plaintiffs' recoveries, if any, are barred andlor subject to reduction because of the
comparative negligence, fault, responsibility or causation attributable to Plaintiffs andor third
parties other than Defendant.
EIGHTH DEFENSE
Plaintiffs' claims for damages herein are barred in that they were not proximately
caused by any act or failure to act of Defendant.
DEFENDANT SQUARE D COMPANY'S A N S m R - 16

NINTH DEFENSE
Plaintiffsklaims for damages herein were the result of pre-existing conditions of

i

ir

".

Plaintiffs not related to any conduct of or product placed in the stream of commerce by
Defendant.
TENTH DEFENSE
Plaintiffs' claims are barred in whole or in part because an actioli for civil
conspiracy is not recognized in Idaho.
ELEVENTH DEFENSE
Plaintiffs' claims for damages, if any, were caused by Plaintiffs' and/or third
parties' misuse or unintended use of the product.
TWELFTH DEFENSE
Plaintiffs failed to mitigate their damages, if any, and to avoid thz colisequences
thereof, and therefore their claims are barred or subject to reduction and/or appor6onnient.
THIRTEENTH DEFENSE
Defendant is entitled to set off against Plaintiffs' alleged damages, if any, such
ainounts as Plaintiffs have been compensated by any other person, corporation, insurance
company, fund or other collateral source, all as more specifically set forth in Idaho Code 5 61606.
FOURTEENTH DEFENSE
Plaintiffs' claims are barred, in whole or in part, by applicable statutes of
limitation, including Idaho Code $5 5-2 19,6-1304(3) and/or 28-2-725.

75"s
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FIFTEENTH DEFENSE
Plaintiffs' damages, if any, are barred or limited by pertii~entprovisions of Ida110
law, including but not limited to Idaho Code 56- 1601 and 46- 1604.
SIXTEENTH DEFENSE

To the extent Plaintiffs' claims are based on breach of warranty, they are barred
because Plaintiffs lack privity of contract with Defendant.
SEVENTEENTH DEFENSE
To the extent Plaintiffs' claims are based on breach of warranty, Plaintiffs do not
qualify as a third party beneficiaries of warranties express or implied pursuant to Idaho Code 9
28-2-3 18, and their clain~sare therefore barred.
EIGHTEENTH DEFENSE
Plaintiffs' warranty claims, if any, are barred by the failure to give reasonably
timely and proper notice of any alleged breach of warranty to Defendant.
NINETEETH DEFENSE
Plaintiffs' warranty claims, if any, are barred in whole or in part by effective
disclaimers.
TWENTIETH DEFENSE
Plaintiffs' Complaint fails to sufficiently allege the times and places at which the
events outlined in the Complaint allegedly occurred and it is therefore subject to dismissal
pursuant to the Idaho Rules of Civil Procedure, Rule 9(Q.
TWENTY-FIRST DEFENSE
Plaintiffs' Complaint fails to sufficiently allege the special damages, if any, which
Plaintiffs claim and any claim for such damages is therefore barred andlor the Complaint subject
to dismissal pursuant to the Idaho Rules of Civil Procedure, Rule 9(g).

"ss4
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TWENTY-SECOND DEFENSE
Plaintiffs' Complaint falls to allege the specific acts which constitute Defendant's
P\
*i

fraud and misrepresentation with sufficient padicularity, and such claims are therefore barred
and/or subject to dismissal pursuant to the Idaho Rules of Civil Procedure, Rule 9(b).
TWENTY-THIm DEFENSE
Plaintiffs' damages, if any, were not foreseeable in whole or in part, and therefore
cannot be recovered.
TWENTY-FOURTH DEFENSE
Defendant's liability, if any, is limited to the amount representing its pro-rata
sliare of comparative responsibility among the persons/entities involved.
TWENTY-FIFTH DEFENSE
Plaintiffs andor other third parties altered and/or modified the involved products.
TWENTY-SIXTH DEFENSE
Actions for personal injuzy do not survive the death of the injured party, and any
such actions expired upon the death of the allegedly injured plaintiff.
TWENTY-SEVENTH DEFENSE
The court lacks personal jurisdiction over the Defendant.
TWENTY-EIGHTH DEFENSE
Plaintiffs were not users or purchasers of any product from Square D within the
meaning of Section 402A of the Restatement (Second) of Torts; rather, Plaintiffs were
bystanders to whom Square D owned no duty under Section 402A.
TWENTY-NINTH DEFENSE
Any injuries, illnesses, diseases, disabilities, losses of damages alleged by
Plaintiffs were proximately caused or contributed to by a superseding and intervening cause or

7v
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causes other than an act or omission on the part of Square I3 and, accordingly, recovery of relief
against Square D is barred.

THIRTIETH DEFENSE
The state of the medical, scientific and industrial hiowledge anit practice was at
all material times such that this Defendant neither breached any alleged duty owed to Plaintiffs
nor h e w , nor could have known, that its product(s) presented a foreseeable risk of h a m to
Plaintiffs in the normal and expected use of such product(s).
THIRTY-FIRST DEFENSE
This Defendant retains its right to seek contribution and/or indemnification
against any and all manufacturers of asbestos-containing materials who have filed petitions in
various bankruptcy courts and consequently are not presently within the jurisdiction of this
Court.
THIRTY-SECOND DEFENSE
Process and service of process was insufficient.
ADDITIONAL DEFENSES
Defendant respectfully reserves the right to allege additional defenses and/or
withdraw alleged defenses based on additional discovery and investigation.
ATTORNEY'S FEES
Defendant alleges that it has been necessary to retain attorneys for its defense of
the claims herein and that it is entitled to an award of its reasonable attorney's fees in accordance
with the provisions of Idaho Code 5 12-121 and other applicable provisions of Idalio law.
WHEREFORE, Defendant prays the judgment, order and decree of this Court be
as follows:

75s"
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1.

That Plaintiffs' Complaint herein against Defendaiit be disriiissed with

prejudice and that Plaintiffs take nothing thereby;

,

><

2.

That Defendaiit be awarded its reasonable attorney's fees incurred herein;

3.

That Defendant be awarded its costs of suit incurred herein; and,

4.

That Defendant be awarded such other and further relief as the Court may

\%
\

deem just and equitable.
DATED THIS

day of Decen~ber,2006.
i

By:
Attorneys for ~ v f e n d a n t
Square D Company
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CERTIFICATE OF SERVICE BY MAIL, I-IAND DELIVERY
OR FACSIMILE TMNSMISSION

I hereby cestify that a true and correct copy of the foregoing docur~ier~t
was on this
date served upon the person(s) named below, at the address(es) set out below their name, either
by mailing, overnight delivering, hand delivering or by telecopying to them a tme and correct
copy of said document ill a properly addressed envelope in the United States mail, postage
prepaid; by ovemight delivery, postage prepaid; by hand delivery to them; or by facsimile
transmission.
DATED this

A

Janies C. Arnold, Esq.
PETERSEN, PARKINSON
& ARNOLD, PLLC
390 N. Capital Avenue
P. 0. Box 1645
Idaho Falls, ID 83403- 1645

12

n

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

G. Patterson Keahey, Esq.
G. PATTERSON KEAHEU, P.C.
One Independence Plaza, Suite 6 12
Birmingham, Alabama 35209

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

Cl-ristopherC. Burke
GREENER BANDUCCI
SHOEMAKER P.A.
The Carnegie Building
815 West Washington Street
Boise, ID 83702
For: Ingersoll-Rand Co., Viacom, Inc.;
Westinghouse Electric Corp.; Libby Owens
Ford

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

Thomas J. Lyons, Esq.
MERRILL & MERRILL, CHARTERED
P.O. Box 991
Pocatello, ID 83204-099 1
Attorneys for Owens Illinois, Inc.

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

o

Jackson Schmidt, Esq.
PEEPLE JOHNSON CANTU & SCHMIDT
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760

U.S. Mail
Overnight Delivery

1900 Seattle Tower Buildirig
1218 Third Avenue
Seattle, WA 98101
For: Owens Illinois, Inc.

r

Alan C. Goodman
GOODMAN LAW OFFICE
P.O. Box D
Rupert, ID 83350
For: Rupert Iron Works, 1nc.

ci

ci
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B

o
o

Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

W. Marcus Nye
RACINE OLSON NYE BUDGE
& BAILEY
P.O. Box 1391
Pocatello, ID 83204- 1391
For: Advanced Industrial Supply (AIS)

J%

Wade L. Woodard
Greener Banducci Shoemalcer PA
The Carnegie Building
815 W. Washington Street
Boise, ID 83702
and
Mary Price Birk
Ronald L. Hellbusch
BAKER & HOSTETLER LLP
303 East 17" Avenue, Suite 1100
Denver, CO 80203
For: Certaintee Corporation and Union
Carbide Corp.

3
o

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

p

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

CI

o

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

A. Bruce Larson
P.O. Box 6369
Pocatello, ID 83205-6369
For: Cleaver-Brooks (A Division of Aqua
Chem, In.), ITT Industries, Inc., and P&H
Mining Equipment, Inc. flWa Harnischfeger
Corp.

David H. Maguire
MAGUIRE & KRESS
P.O. Box 4758
Pocatello, ID 83205-4758

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

&
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?dl.

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

For: A.bT. Chesterton Co. & Shepard Niles,
Inc.
Christopher P. Graham
BUSSEY WETHEELL
GILAWORD GAWETT
P.O. Box 1009
Boise, ID 83702
For: Anchor Packing Co. & Carlock

4
D
D

u

U.S. Mail
Overnight Delivery
Rand Delivery
Facsimile

Murray Jim Sorenson
BLASER S O E N S E N & OLESON, CHTD.
P.O. Box 1047
Blackfoot, ID 8322 1
For: Steel West, Inc.

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

Gary L. Cooper
COOPER & LARSEN CHTD.
P.O. Box 4229
Pocatello, ID 83205-4229
and
Steven V. Rizzo
Steven V. Rizzo, P.C.
1620 SW Taylor Street, Suite 350
Portland, OR 97205
For: Paramount Supply Co & Zuhn
Industries, Inc.

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

Kent Hansen
Cheri K. Gochberg
Union Pacific Railroad Company
280 South 400 West, #3250
Salt Lake City, UT 84 101
and
E. Scott Savage
Casey K. McGarrey
BERMAN & SAVAGE
170 So. Main Street, Suite 500
Salt Lake City, UT 84101
For: Union Pacific Railroad Co.

L. Charles Johnson 111
JOHNSON OLSON, CHTD.
P.O. Box 1725
Pocatello, ID 83204-1725
For: Crown Cork & Seal Company, Inc.
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

,
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Donald I?. Carey
Robert I>. William
QUANE SMITH LLP
2325 West Broadrvay, Suite I3
Idaho Falls, ID 83402-29 13
For: Reliance Electric Company and
Rockwell Automation, Inc.

&

Donald J. Farfey
HALL FARLEY OBE
BLANTON, P.A.
P.O. Box 1271
Boise, ID 83701
For: NIBCO, Inc.
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John A. Bailey, Jr.
RACINE OLSON NYE BUDGE &
BAILEY CHTD.
P.O. Box 1391
Pocatello, ID 83204- 1391
Gary T. Dance
Lee Radford
MOFFAT THOMAS BARRETT
ROCK & FIELDS
P.O. Box 817
Pocatello, ID 83204
For: FMC Corp., Henry Vogt Machine Co
Warrant Pumps, Inc.
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Wand Deliveiy
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

Howard D. Burnett, Esq.
HAWLEY, TROXELL, ENNIS
& HAWLEY, LLP
333 S. Main Street
P.O. Box 100
Pocatello, ID 83204

Michael W. Moore
Steven R. Kraft
MOORE & BASKIN
P.O. Box 6756
Boise, ID 83707
For: Hill Brothers Chemical Co.

U.S&Mail
Overnight Delivery
Eland Delivery
Facsimile

&
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

Brian D. Harper
Attorney at Law
P.O. Box 2838
I61 5thAvenue South, Suite 202
Twin Falls, ID 83303

o

u
o

DEFENDANT SQUARE D COMPANY'S ANSWTR - 26

SAY

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

